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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. 2012CA020960XXXXMBAA 


DOMINIC J. SHELTON, a minor, by and through 
his parents and natural guardians, HEATHER 
MCCANTS and BILLY SHELTON, and 
HEATHER MCCANTS and BILLY SHELTON, 
individually, 


Plaintiffs, 


v. 



BERTO LOPEZ, M.D., LISA M. SANCHES, 
M.D., OB GYN SPECIALISTS OF THE PALM 
BEACHES, P.A., KERRY S. LANE, M.D., 
ANESTHESIA AND CRITICAL CARE 
SPECIALISTS OF PALM BEACH, P.A., TEl^^ 
ST. MARY’S INC,, d/b/a ST. MARY’S MEDICAL 
CENTER, a Florida corporation, 

Defendants. 
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NOTICE OF FILING DEPOSITION TRANSCRIPTS OF BERTO LOPEZ, M.D. 


Plaintiffs, DOMINIC J. SHELTON, a minor, by and through his parents and natural 
guardians, HEATHER MCCANTS and BILLY SHELTON, and HEATHER MCCANTS and 
BILLY SHELTON, individually, by and through undersigned counsel, hereby gives notice of 
filing the following deposition transcripts: 

1. Berto Lopez, M.D., Volume I, taken on August 9, 2013; and 


2. Berto Lopez, M.D., Volume I, taken on October 17, 2013. 
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*** FILED: PALM BEACH COUNTY, FL SHARON R BOCK, CLERK. 5/20/2015 3:26:28 PM *** 



I HEREBY CERTIFY that a true copy of the foregoing was furnished to all counsel on 


the attached service list, by email, on May 20, 2015. 
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Peter J. Somera, Esq. 

Paul M. Silva, M.D., Esq. 

SOMERA & SILVA, LLP 
2255 Glades Road, Suite 232W 
Boca Raton, FL 33431 
pleadings@somerasilva.com 
somerasilva@gmail.com 
silvia@somerasilva.com 
and 

BURLINGTON & ROCKENBACH, P.A. 

Courthouse Commons/Suite 350 

444 West Railroad Avenue 

West Palm Beach, FL 33401 

(561) 721-0400 

Attorneys for Plaintiffs 

ajr@FLAppellateLaw.com 

fa@FLAppellateLaw.com 


/s/ Adam Richardson 


ADAM RICHARDSON 
Florida Bar No. 0094886 


* 


/fa 
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SERVICE LIST 


Dominic J. Shelton, etc, et at. v. Berto Lopez, M.D., et al. 
Case No. 2012CA020960XXXXMBAA 


Michael K. Mittelmark, Esq. 

pleadings@michaudlaw.com 
lmittelmark@michaud law. com 
Meghan K. Zavonia, Esq. 

MICHAUD, MITTELMARK, MAROWITZ & 

ASRANI, PLLC 

621 N.W. 53rd Street, Suite 260 

Boca Raton, FL 33487 

(561) 886-3390 

Attorneys for Defendants, Tenet St. Mary’s, 
Inc., d/b/a St. Mary’s Medical Center 


Keith J. Puya, Esq. 

eservice@puyalaw.com 

kpuya@puyalaw.com 

LAW OFFICES OF KEITH J. PUYA, P.A. 
4880 Donald Ross Road, Suite 225 
Palm Beach Gardens, FL 33418 
(561)408-3772 

Attorneys for Defendant, Kerry S. Lane, M.D. 


Ariel D. Widlansky, Esq. 

ariel@lubellrosen.com 
candy@lubellrosen.com 
Gordon Lea, Esq. 
gl@lubellrosen.com 
LUBELL & ROSEN, LLC 
Museum Plaza, Suite 900 
200 South Andrews Avenue 
Ft. Lauderdale, FL 33301 
(954) 755-3425 
Attorneys for Defendant, 
Berto Lopez, M.D. 
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Josh M. Bloom, Esq. 

jmb@lube11rosen.com 
keny@lubellrosen.com 
LUBELL & ROSEN, LLC 
Museum Plaza, Suite 900 
200 South Andrews Avenue 
Ft. Lauderdale, FL 33301 
(954)755-3425 
Attorneys for Defendants, 

Lisa M. Sanches, M.D. & OB GYN Specialists 
of the Palm Beaches, P.A. 
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BERTO LOPEZ, M.D. Vol. I 

DOMINIC J. SHELTON vs. BERTO LOPEZ 


August 09, 2013 
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 
CASE NO. 2012 CA 020960 XXXX MBAA 


DOMINIC J. SHELTON, a minor, by 
and through his parents and 
natural guardians, HEATHER 
MCCANTS and BILLY SHELTON, and 
HEATHER MCCANTS and BILL 
SHELTON, individually. 

Plaintiffs, 


vs 


BERTO LOPEZ, M.D., LISA M. 
SANCHES, M.D., OBGYN SPECIALISTS 
OF THE PALM BEACHES, P.A., KERRY 
S. LANE, M.D., ANESTHESIA AND 
CRITICAL CARE SPECIALISTS OF 
PALM BEACH, P.A., TENET ST. 
MARY'S INC., D/B/A ST. MARY 
MEDICAL CENTER, a Florida 
corporation. 


DEP 



Defendants. 


G°* 



IT^ON OF BERTO LOPEZ, M.D. 
(VIDEOTAPED) 

VOLUME I 


FRIDAY, AUGUST 9, 2013 
2:09 p.m. - 6:18 p.m. 

515 NORTH FLAGLER DRIVE #1701 
WEST PALM BEACH, FLORIDA 


Reported By: 

Eleanor M. Evensen, RPR 
Notary Public, State of Florida 
West Palm Beach Office #377043 
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APPEARANCES: 

On behalf of the Plaintiffs: 

PAUL SILVA, M.D., J.D. 

SOMERA & SILVA, LLP 
2255 Glades Road #23W 
Boca Raton, Florida 33431 
561.981.8881 
Somerasilva@gmail .com 

On behalf of the Defendant St. Mary's: 
MICHAEL K. MITTELMARK, ESQUIRE 
MICHAUD, MITTELMARK, MAROWITZ & ASRANI, 
621 NW 53rd Street #260 
Boca Raton, Florida 33487 
561.886.3390 

Lmittelmark@michaudlaw.com 

On behalf of Defendant Dr 
KEITH PUYA, ESQUIRE 
CIKLIN, LUBITZ, MARTENS & O'CO 
515 N. Flagler Drive 20th fl 
West Palm Beach, Florida 33 
561.832.5900 
Service@ciklinlubitz.co 

On behalf of Defendant Dr. Lofez: 

ARIEL D. WIDLANSKY, ESQUIRE 
LUBELL AND ROSEN, LLC 
200 S. Andrews^Jlyenue #900 
Fort Lauderdale, Florida 33301 
954.755.3425 
Ariel@lubellrosen.com 


On 



c° 


PLLC 



behalf of Defendants Dr. Sanches & 
OBGYN Specialists of the Palm Beaches: 
JCN^H M. BLOOM, ESQUIRE 
LUBELL AND ROSEN, LLC. 

.200. Andrews Avenue #900 

Lauderdale, Florida 33301 
9^.755.3425 
xlmb@lubellrosen. com 


ALSO PRESENT: 

Videographer - Anthony Barbaro, Esquire Deposition 
Solutions 
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WITNESS: 


INDEX 


DIRECT CROSS REDIRECT RECROSS 


BERTO LOPEZ, M.D. 


BY: MR. SILVA 


NUMBER 

PLAINTIFF’S 
PLAINTIFF'S 
PLAINTIFF'S 
PLAINTIFF'S 
PLAINTIFF'S 
PLAINTIFF’S 
PLAINTIFF'S 

PLAINTIFF'S 
PLAINTIFF'S 
PLAINTIFF 
PLAINTIFF 
PLAINTLFF 


PLAIN 1 ] 




o 


$11F F ' 


EXHIBIT 






1 

2 

3 

4 

5 

6 

7 


PROCEDURES 


c 

10 


12 

13 


descript.: 

A 

PERINATAL POLICY & 

DISCHARGE SUMMARY 
DR. LOPEZ CV 

STANDARDS - MEDICAL RECORDS 
OtR^S&LL NOTE 1/26/11 
COMMITMENT TO QUALITY 
COMMITMENT TO QUALITY 
BROCHURE 

TENET STANDARDS OF CONDUCT 
ADMISSION NOTE 1/26/11 
TEST RESULTS 
DELIVERY SUMMARY 
RAPID RESPONSE WORKSHEET 
ST. MARY'S PATIENT CARE 
POLICY & PROCEDURE MANUAL 


PAGE 

15 

40 

59 

59 

95 

124 

124 

125 
154 
163 
170 
184 
202 
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PROCEEDINGS 

Deposition taken before ELEANOR M. 
EVENSEN, Registered Professional Reporter and Notary 
Public in and for the State of Florida at Large, in 
the above cause. 

THE VIDEOGRAPHER: We are now on lihe video 
record. This is videotape number the 

videotaped deposition of Dr. Berto Lopez in the 
matter of Dominick J. Shelton, a minor, by and 
through his parents and natural guardians. 

Heather McCants and Billy Shelton, and Heather 
McCants and Billy Shelton, individually, 
plaintiffs, versus Berto Lopez, M.D., et. al. 

The case is being heard in the Circuit Court 
of the 15th Judicial Circuit in and for Palm 


Beayph County, Florida. 

<s. 



: 


oday's date is August 9, 2013, and the time 
the video monitor is 2:09 p.m. My name is 
nthony Barbaro and I am the videographer. The 
court reporter is Eleanor Evensen. 

Counsel, would you please announce your 
appearances and affiliations and the witness will 
be sworn. 
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MS. WIDLANSKY: Ariel Widlansky on behalf of 
Dr. Berto Lopez. 

MR. MITTELMARK: Mike Mittelmark on behalf of 
St. Mary's Medical Center. 

MR. BLOOM: Josh Bloom on behalf of 
Dr. Sanches, and OBGYN Specialists of the Pa 
Beaches. 

MR. PUYA: Keith Puya for Dr. . 

MR. SILVA: Paul Silva for the plaintiffs. 
Thereupon, 

BERTO LOPEZ, 


Q 


Palm 


having been first duly 
and testified as follows 
THE WITNESS: 


BY MR. 

SILVA: 

Q. 

Give 

A. 

>kBert 


And 


sworn or a 

* 

: I 

DIRECT E 


L v i . U . 

affirmed, was examined 


EXAMINATION 


Give us your full name for the record. 


Q*r- And do you have any licenses in the State of 
Florida? 

A. Yes, I'm licensed to practice medicine. 

Q. I notice that you are wearing some scrubs and a 

white coat with you today. 

A. Yes. 

Q. Okay. Did you -- tell me about your day today. 




BERTO LOPEZ, M.D. Vol. I 

DOMINIC J. SHELTON vs. BERTO LOPEZ 


August 09, 2013 
6 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Have you been in the operating room? 

A. I did a — I've done a couple of — I've done 
I think two vaginal deliveries today, and I have one 
patient that's in labor at St. Mary's. 

Q. Have you changed your scrubs since you did ^our 
vaginal deliveries? 

A. Yes, I have actually. I took a show^Sii&ai 
changed. 

Q. And are you still on the job? 

A. Yes. When I leave here I have go to back to 


A 


C 


St. Mary's because I have a patient that's in labor 


nt ■ 


Is there any reaso 


ason tne 

xV 



you didn't wear a suit 


I don't wear suits, I generally live in 


Q. 

today? 

A. 
scrubs. 

Q. You don't wear suits when you see patients in 
the office? 

A. >iJo, I don't, I wear scrubs. And in fact, I 
wore — this is what I wore except the scrubs were 
changed at lunchtime when I took a shower. 

Now, I notice that you also have a white coat 

on. 

Can you zoom in on that? You can start with the 
right side name and specialty, and then the left side, 

St. Mary's. 



U T I O N S 
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THE 

VIDEOGRAPHER: Okay. 


MR. 

SILVA: Thank you. 

BY MR. 

SILVA: 


Q. 

You 

are wearing a white coat 

right 

side an 

. emblem; is that St. Mary 

cross? 



A. 

Yes. 


Q. 

And 

then it says: St. Mary's 

A. 

Yes. 


Q. 

And 

on the left side it says: 




iblem, the 

<Sr 

.cm-tenter? 


and ob&§ 

4 


M.D., yourself obviously, and obtatibbics and gynecology, 
right? 

A. Yes. 

Q. Who was that jacket provided to you by? 

A. St. Mary •s. 

Q. Okay. And when you are at St. Mary's Medical 
Center do y^ wear that jacket? 

A. ><fe; 

GW, Do you also wear any type of name tag, 
identifying yourself when you're at St. Mary's in the 
hospital? 

A. Yes. 

Q. And, sir, can you tell us what's on that name 
tag please? 

A. I believe it has my name, Berto Lopez, my 


w e 

;s . 
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title, M.D., and St. Mary's Medical Center. 

It may say obstetrics and gynecology or it 
may say OBGYN, I don't remember which. And it has an 
old photograph of me when I was younger and had more 
hair, which I continue to use. 

Q. Okay. Right. Do you place that name t,a^ ; on any 

. - pocke 
len il 


particular part of your jacket? 

A. Yeah, usually I put it here on th?^]^lfek4t 
because it's got a little clip on, and then its got a 
windup device where you can pull itAout to swipe for 
the controlled entry areas, like^labor and delivery, 
the parking lot. 

Q. So, when you attend to patients at St. Mary's 
Medical Center they're ®in^to see on your body two 
separate areas that say St. Mary's Medical Center: Your 
name tag and your jacket? 

A. Correct 




)rrect. 


Q. >Okay. Do you have a practice outside of 
St. Mary's Medical Center? 

A. Yes, I'm not an employee of St. Mary's. 

Q. Were you -- back in January of 2011, did you 

have any sort of private medical practice? 

A. Yes. 

Q. Tell me a little bit about that. 

A. I work for Berto Lopez, M.D., P.A. 
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Q. Okay. When you see a patient normally at 
St. Mary's Medical Center, do you tell them that you're 
not an employee of St. Mary's Medical Center? 

A. No. 





:orm. 



Q. Do you ever tell patients that St. Mary's 

A 

Medical Center may not be responsible if you com|ffig: IS 
acts of negligence? 

MR. MITTELMARK: Object to the fc 
THE WITNESS: No. 

BY MR. SILVA: 

Q. Do you ever have any patients chat you take care 
of at St. Mary's Medical Center sign any paperwork that 
would state that St. Mary's would not be responsible if 


you commit any acts ofnlegligence? 

A. I don't know answer to that because I 
know the patients sign-off on a bunch of legal papers, 
that anywhe^a contained in those legal papers may be a 
statement indicating whether or not the hospital is 
the hospital., and physicians are not the hospital 
employees. 

Q. Have you seen those documents before? 

A. I've seen them in other hospitals, I just -- 
you know I don't particularly read them, because I'm 
not an inpatient. 

Q. Okay. 
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A. But in some facilities, and again, I've seen 
some at St. Mary's that say various things, but I 
cannot say or I can't speak to the issue as to what is 
contained in the paperwork that the patients sign-off 
on. 

Q. Right. So, you don't know one way or t:he other 
if any of those documents that the patient signs at 


he othe 


St. Mary's specifically states that St. Mary , %b4ledical 

V ) 

Center is not responsible if you commi^ any : acts of 
negligence? 

A. That's correct 

Q. 

you have privileges at? 

A. St. Mary's Mj^cStcal Center, Good Samaritan 


Which hospitals, back in January of 2011, did 


Medical Center, We 


Lm Beach Hospital -- which at 


that time may have been called Columbia Hospital -- 
and Wellington Regional Medical Center. 

Q. Let's start with St. Mary's. Is your 
understand! ng that St. Mary's is owned by Tenet? 

Q. And is that the same for Good Samaritan? 

A. Yes. 

Q. Do you know who the corporate parent company is 
of West Palm Beach Hospital? 

A. I believe it's HCA. 
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Q. And what about Wellington? 

A. It's UHS, I think it's Universal Health 
Services or Systems. 

Q. Okay. Back in January of 2011 where was the 
location of your office? 

A. I had two offices. One was at 1501 
Presidential Way, Suite 21, West Palm Beach,/^^%rda, 
33401. 

And my second location was at 10887 North 
Military Trail, Suite 2, Palm Beach Gardens, Florida, 
33410. 

Q. Back in January 20T1 did you have any partners 
or associates in the practice? 

A. I had, not as an Employee, but Dr. Turn, 

Vythiya Turn, M.D., is Jrfchysician with whom I 
cross-covered with and shared office space in the West 
Palm Beach offi ce location. 

Q. yADr . Turn, T-U-M, he was not affiliated with your 

_ K 

pracjd^te 

He's not -- he has a separate P.A. He is 
affiliated in the practice in the sense that we 
cross-cover one another. He assists me in surgeries 
and Caesarian section deliveries. 

Q. But he has his own P.A., and you have your own 
P.A. ? 
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A. Correct. 

Q. And you do your own billing and he does his own 
billing? 

A. Correct. 

Q. So you might assist each other with taking <4all 
or assisting in certain procedures or surgeries^^ 

A. Correct. 

Q. Okay. How long have you been praftTCiM'wCj OBGYN? 

A. I've been in private practice„sinee July 13, 

'20 -- I'm sorry, 1987. 

Q. 1987. And throughout y4ur career up until today 
have you ever performed a stc h-s^ction? 

A. Yes. 

Q. How many wouJ^f^ou say? 

A. I don't know tBe exact number, I would 
imagine over a hundred. I mean, I don't know the 
exact number. 

Q. I'm nor going to hold you to it. 

In any of those stat C-sections that you've 
performed since you have been in practice, have you ever 
performed a stat C-section by yourself? 

A. Yes. 

Q. And you're certainly comfortable and capable of 
performing a stat C-section, if you need to, by yourself? 

A. Yes. 
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.£ 


Q. Have you ever had your privileges suspended, 
denied, or limited in any way? 

A. No. 

Q. Have you ever served on any hospital's board of 
trustees? 

A. No. 

Q. Have you ever been on any department^|^^the 
medical staff? 

A. Yes, I'm presently Vice-Chief olNst’aff at 
West Palm Beach Hospital. 

And I've been a member4of the Medical 
Executive Committee for ovep^^fc years at West Palm 
Beach Hospital. 

Q. What about ^^Ot. Gary's? 

A. I'm pres^t^y^Jn the Physician Leadership 
Group. 

Q. What's that? 


jC 

at St.m 
>ently on 

CA 




A. ><Fhat's a committee of physicians that thought 
:aae^ ths 
■ansfer 


leade&i. that I guess we did -- it is an information 
tbetween thought leaders and the facility's 
administrators, so that both the thought leaders and 
the facility leaders have an opportunity to exchange 
ideas and make sure we meet each other's needs. 

Q. Have you ever been on any committees at 
St. Mary's Medical Center that were responsible for 
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creating policies or procedures? 

A. I was a member of a quality assurance 
committee, and we would review some policy and 
procedures from time to time. 

Q. Have you ever reviewed a policy and procedure at 
St. Mary's Medical Center for titled emergencies witMR 
perinatal units? 

A. Yes. 

Q. Including C-section emergenc ies? 

A. Yes. 

Q. Did you ever have any inpi^^jfn creating that 
policy or procedure up until 

A. No. 


icies? 

t 


c 


Q. Are you familsdiai with that policy and procedure 


c 




at St. Mary's? 

A. Yes. 

Q. And do you agree with everything on that policy 


and procedure^. 

MR. MITTELMARK: Object to the form. 

" THE WITNESS: Obviously I haven't really 
reviewed it within the context of that question, 
so I don't know. 

BY MR. SILVA: 

Q. I'm going to hand you a copy of it in a second. 
A. Okay. 
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Q. But I want to start out by asking you as far as 
you know you're familiar with it, and have you ever had 
any issues with that policy or procedure for emergency 
C-sections? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: If you will give me one moment 
to quickly peruse it. 

MR. SILVA: Sure. I'll mark my oWrWfedpy as 
plaintiff's Exhibit Number 1. 

MS. WIDLANSKY: I want tg^mike- sure you have 
the same thing. 

THE WITNESS: 1.5 




: tQAmso 



MR. SILVA: You can show him my exhibit. 

> 

I have no issue with that. 
Plaintiff's Exhibiv^fac. 1 was marked for 
identification) 

BY MR. SILVj _ 

Q. ^ALetXs start out with the title of this document 
is: Emergencies Within Perinatal Units. 

And below that it has: CS Emergencies. Does 

that mean C-section emergencies? 

> 

A. Yes. 

Q. And below that it has: Obstetrical Unit 
Emergency Response. Are you aware of any other policies 
and procedures at St. Mary's Medical Center that deal 
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■u 
C 


with emergency C-sections or stat C-sections? 

A. No. 

Q. Does this document make any distinction between 
emergency C-sections and stat C-sections? 

A. Well, I guess it's a semantic opinion. It 
says: To perform an emergency C-section without 

delay. I don't see where it says — okay, undep 
guidelines it has a stat C-section. And M^n it has 
another category for obstetrical emergencies. So it 
might be a semantic argument as to ,w s a stat and 

what is an emergency. 

Q. Sure. With regard 
do you consider an emerg 
the same thing? 

A. No. 

Q. Tell m^ ’^ou define a stat C-section in your 
words. 

A. stat: C-section is a C-section for an 

obstetrical or maternal indication such as a prolapsed 
umbilical cord, uterine rupture, placental abruption, 
massive hemorrhage in obstetrical patients, that would 
be considered stat. 

Q. Anything else that you can think of for a stat 
C-section? 

A. Those are the ones that kind of come to mind 



practice as an OBGYN, 
ection and stat C-section 



U T I O N S 


800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Vol. I 

DOMINIC J. SHELTON vs. BERTO LOPEZ 


August 09, 2013 
17 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



as blatantly stat. 

Q. What about prolonged fetal bradycardia? 

A. Well, it depends, because usually if you have 
a prolonged fetal bradycardia there's a thing called 
intrauterine resuscitative measures, which is a 
nursing protocol that's agreed upon by the 

w 


obstetricians as a standing protocol to all 


an opportunity to recover inside the uterus. 


ow the 


<baby 


that 10 minutes, v 

_s a 


Q. If the baby does not recover inside the uterus 
from fetal bradycardia, is that an indication for stat 
C-sections? 

A. It depends on what that failure of recovery 
looks like. If the failure of recovery is a fetal 
heart rate below, say, 60 beats per minute for greater 

If there is a recovery, even though it may 
take 10 minutes to recover, then no. 

av^you ever called a stat C-section for 
'fetal bradycardia in your career’ 

’ Yes . 

Q. Now, can you tell us, or the jury, what the 
status of a baby's oxygenation rate is if they have had 
persistent fetal bradycardia for a period of 10 minutes? 

MS. WIDLANSKY: Form. 

MR. MITTELMARK: Join. 


pers 


Q. 

< 
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MR. BLOOM: Join. 

THE WITNESS: I'm sorry, could you repeat the 
question? 

BY MR. SILVA: 


Q. Yes. Could you tell the jury what the febfel 

; fetal 


oxygen saturation rate is for a baby who's has 
bradycardia for 10 minutes? 


Form. 


Q. 

A. 


What 


[t dej 
ition ra^r 


that? 

1 


c 


MS. WIDLANSKY: 

BY MR. SILVA: 

Q. Is there any way to do tl 
MR. MITTELMARK: Jo: 

MR. BLOOM: Join. 

THE WITNESS: It^depends on your definition 
of fetal oxygenatjilfi rate. 

BY MR. SILVA: 


think fetal oxygenation rate means? 


I'm not here to speculate on what it means 


m not 
)wy T 1 


I don't J%now. It's not a word -- it's not an art of 
the trade word, so if you could define it any better 
fo^ me I'll be happy to answer your question. 

Let me ask you this: What is the art of the 
trade word that determines how much oxygen a baby is 
getting to its brain; what would you call that? 

A. Well, I would call that a hypothetical 
situation that has no basis in science, because we 
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don't have the capacity to measure the oxygenation 
rate to a fetal brain in utero. 

Q. So the answer to my question is there is no 
capacity in medicine to do that, correct? 

A. Accurately. You can make some deductions a4d 
we have made some speculations as to what's goingsion 
in terms of the oxygenation based on indirect 
evidence, but we don't have a direct measiffe^^retal 
oxygenation in an intrauterine pregnane 


Q. 


Okay. And for the same ques 






there is no way 


to determine the fetal oxygenation for a baby whose had 
fetal bradycardia for a period of five minutes, is there 7 
MS. WIDLANSKY: ” 

MR. BLOOM: 

THE WITNI 
BY MR. SILVA: 

Q. That's correct? 

A. That's' correct. 

Q« Or two minutes, for that matter, correct? 

40 Correct. 

Q. Or any amount of time, correct? 

A. Correct. 

Q. Now, is there anything else that you can think 
of that you said already that is an indication for a stat 
C-section? 




800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Vol. I 

DOMINIC J. SHELTON vs. BERTO LOPEZ 


August 09, 2013 
20 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



A. No. 

Q. If a baby continues in a fetal heart rate of 
fifties to sixties for an extended period of time, let's 
say 20 minutes, can you tell us what the result of that 
is? 

MS. WIDLANSKY: Form. 

MR. MITTELMARK: Join. 

MR. BLOOM: Join. 

THE WITNESS: It depends on 



C 


& 


e wcnical 
of the baby, 
^generally not a 


situation and it depends on the 
It depends on many factors. It' 
good thing, but, you know, there will be concerns 

:he lacl 


about whether or not 


:k of sufficient 


oxygenation which may have resulted in the fetal 



onged fetal bradycardia will 
ItipYe organ injury of a permanent 


bradycardia, 
result in 
nature. 

BY MR. S&LVA: 

Q« Does that include the brain? 

A. Yes. 

Q. Have you seen in your career unborn babies, for 
whatever reason, develop persistent fetal bradycardia 
that leads to intrauterine death before the baby is 
delivered? 

A. Yes. 
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4 


.ey ha\ 


Q. So that is always a risk if an unborn baby 
develops fetal bradycardia they can go on to have no 
heartbeat and die? 

MR. BLOOM: Form. 

BY MR. SILVA: 

Q. Isn't that true? 

A. Yes, in one extreme and hypothetical/ 

Q. Is that one of the indications fo^l^cSying to get 
a baby out as soon as possible if they^ave^--persistent 
fetal bradycardia? 

MR. BLOOM: Form. 

THE WITNESS: Yes 

BY MR. SILVA: 

Q. The purpose of thi^ protocol that is created by 
St. Mary's states: The^purpose is to perform an 
emergency C-sec tion w: Lthout delay. Do you see that? 

A. Yes. 

Q. What \s the reason for trying to perform an 
emergency C-section without delay as opposed to, you 
knti.w^ the nurses going on a coffee break for some period 
of time? 

MS. WIDLANSKY: Form. 

MR. MITTELMARK: Join. 

MR. BLOOM: Join. 

THE WITNESS: There may be some clinical 
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situations where there is a need for the 
obstetrician to perform an emergency Cesarean -- 
an emergency Cesarean section without a delay. 

BY MR. SILVA: 

Q. Okay. And would one of those conditions^be 
persistent fetal bradycardia? 

MS. WIDLANSKY: Form. 

MR. BLOOM: Form. 

THE WITNESS: Again, I said it depends on the 
circumstances surrounding th<^el|iology °f the 
fetal bradycardia. 


& 


i 


is durir 


What I mean by that is during the course of a 

Ler is being monitored 


pregnancy when a mothe: 


continuously there are many times that a baby can 
roll over onto the umbilical cord and you can 






have a transient fetal bradycardia that would 
resolve in intrauterine resuscitative measures, 
meaning increasing oxygenation, change of 
l^^^kon of the mother, increasing IV fluids, and 
of course alerting the physician of this change 
in status. 

So, there are cases where you can have a 
bradycardia that resolves with intrauterine 
resuscitative measures and do not require an 
emergent Cesarean section without delay. 
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MR. SILVA: Move to strike response to my 
question. 

BY MR. SILVA: 

Q. My question, Doctor, if you listen carefully, I 
asked you for persistent fetal bradycardia is an 
emergency C-section without delay an appropriate measure 
of taking care of the patient? 

MS. WIDLANSKY: Object to form. 

MR. BLOOM: Form. 

BY MR. SILVA: 

Q. 

A. 

persistent? 


;e measure 


Not fetal bradycardia 
Persistent fetal --,ilsg^dd you define 




. 


Q. Well, what isvllour definition of persistent 




fetal bradycardia? 
A. ' - 

Q. 


I don't use the phrase "persistent." 

Well, what do you use to phrase -- since we are 


11, wt 
)ut sen 


talking jdoout semantics and definitions here, then we'll 
go through the dictionary. How do you define a patient 
wh4jl s has an extended period of fetal bradycardia, as far 
as the unborn fetus goes? 

MS. WIDLANSKY: Object to form. 

THE WITNESS: I generally use a descriptor 
for the number of minutes. 

BY MR. SILVA: 
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Q. Well, let's start with the least amount of fetal 
bradycardia all the way to the most severe form of it, 
give us all your definitions. 

A. Well, five minutes -- 
MS. WIDLANSKY: Form. 

THE WITNESS: Five minutes is my least amount 
of time. And my greatest amount of time 
infinity. 

BY MR. SILVA: 

Q. Death, basically? 

A. Well, if death is what>4k3%^quelae of the 






c 



prolonged bradycardia, yes 

Q. So, an unborn fetus that has had fetal 
bradycardia for a period, of five minutes -- well, how do 
you classify that? 

A. Five minute fetal bradycardia. 

Q. How do you classify an unborn fetus that's had 
fetal bradycardia for ten minutes? 

A. Fetal bradycardia of ten minute duration. 

Q. And what do you consider bradycardia for the 
fetus? 

A. Fetal heart rate below 110 beats a minute not 
associated with a periodic change. 

Q. What do you consider fetal tachycardia? 

A. Fetal heart rate greater than 160 beats a 
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minute, that is not an accumulation of accelerations 
that persists. 

Q. And fetal acceleration, can that be a sign of 
fetal distress? 

A. If it's a compensatory acceleration after \ 
deceleration, yes. 

Q. And for the purposes of the jury, destttdbe from 


A 


a physiological standpoint how -- if a fetus has fetal 


MR. SILVA: I mean he' 


s 


bradycardia for some period of time, how the compensatory 
mechanism causes fetal tachycardia? 

MS. WIDLANSKY: Form. >4f you know? 

m OBGYN. Go ahead. 

THE WITNESS: ItJjpretty much is the same as a 
near choking person. If there is a diminishing 
of oxygenation to the fetal heart, the heart rate 
will slow down over time with increasing acidosis 
and tne hypoxemia. 

>And then if there is a resolution of that 

<v 

hypoxemia, the heart rate overcompensates as 
oxygen becomes available, and actually 
accelerates in an effort to establish what is 
called homeostasis for the rest of the body. 

In other words, the heart will run faster in 
order to pump more blood, so the peripheral 
tissues will receive as much oxygenation as the 
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blood that's available has. 

BY MR. SILVA: 

Q. Okay. And is that the fetus' physiological 
response to hypoxemia? 

A. It's one of them, yes. 

for the unborn baby of Heather McCants befo^ 
delivery? 

A. Yes. 


Q. Did you review the fetal heart monitor si 

ori’ihiWfe' 

c° 




----- the b 
-time?. 


Q. And did you conclude Lhaj>t'he baby had a fetal 
bradycardia for some period of 

A. Yes. 

Q. Did you conclud^th^E the baby had fetal 
tachycardia for a period of time? 

A. A brief period of time that was recorded, 
yes. No, excuse me, not really tachycardia. Not 
tachycardia in the definition of a fetal heart rate 


above 164L 


i m t 


compensatory tachycardia in that it went 




afefove the baseline that was existing prior to the 

bradycardic event at, pardon the expression, I'm going 

y 

to say 15 — around panel 75127, which I guess I can 
call 15:07. 

Q. Okay. Is that 3:07 in the afternoon? 

A. Yes, it is. 
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Q. So you would -- what happened at 3:07 as far as 
the fetal heart monitor strips? 

A. It dove from a baseline heart rate of about 
150 to 155, all the way down to approximately 50 beats 
per minute. 

Q. And did you understand, did somebody give 


y give 
ate in 


A* 

/e 


the history that this sudden loss of heart into a 

bradycardic level occurred shortly after an injection of 

\J 


Cathflo in Heather McCants? 

MS. WIDLANSKY: Form 
MR. MITTELMARK: Obj 
MR. BLOOM: Join. 




. - 


e form. 


Nurse Duckworth explained 


THE WITNESS: Yj 
that to me. 

BY MR. SILVA: 

Q. Did Nurse pfTckworth tell you that Heather 
McCants had a respiratory arrest after the Cathflo? 
>*MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Join. 

THE WITNESS: 

MR. SILVA: 

Q. Now this — this showed you had the fetal 
bradycardia you said starting at about 3:07? 

A. Approximately. 

Q. How long did that continue for? 
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A. I think between almost, you know, nine 
minutes, possibly ten. 

Q. Okay. And then there is a physiological 
response of fetal tachycardia; is that what you're 
describing earlier when a baby becomes hypoxic they -^an 
have a response like that? 

A. They can have an overshoot, yes. 

Q. Okay. And did you see an overshot^in the fetal 
heart rate in this case? 

A. Actually I received that a«-. a report from 


& 
& 



Nurse Duckworth 

When I actually revi^^d €he strips the heart 
rate actually went back u^td%»fie 150's, which was 
basically, you know, r|iSjpmp<?hsated to baseline. 

Q. Were you awars^fhat the fetal heart rate was in 
the 160's to 165 in tme operating room? 

A. Yes. 

ou were? 


Q. 




So that fetal heart rate of 160 to 165, would 
th&t correspond to that type of compensation we were 
talking about earlier? 

A. Well, it's more than that because at that 
time the mother was in the operating room, the mother, 
herself, Ms. McCants, had a tachycardia herself, a 
maternal tachycardia. And her heart rate was in the 
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150's, 160's in the operating room and through a 
portion of the surgery. And then ultimately settled 
into the 140's, as I recall. 

Q. Well, were you aware that Heather McCants had 
tachycardia in the 120's when her baby's heart rate ^as 
in the fifties? 

A. Yes. 


Q. Okay. And so were you aware thaj/'llb 

. rate 


cy 

t%a?6i 


MS. WIDLANSKY: Form. 

CO 


neart 

■Jo 


bund 3:30 
ite was in the 


to 3:32 in the afternoon the baby's heart 
160's to 165's on fetal heart monitor? 

A. Yes. 

Q. Would this response to a hypoxemia 9 




THE WITNESS: It could be due to many things, 
as I mentioned. Th^e were a number of maternal 
issues. This ware a mother who had prolonged 
rupture of membranes. And there is a 
differential diagnosis that goes into play when 
the membranes have been ruptured for an extended 
period of time, you know. 

You have to consider, are we dealing with an 
issue of infection like chorioamnionitis or 


sepsis. 

Are we dealing with an issue of, you know, 
with a maternal tachycardia is this compensation 
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1 

because, as you know, the baby gets oxygenated 

2 

during diastole. And when the mother's heart 

3 

rate is higher than a hundred really, the amount 

4 

of time in diastole is greatly diminished and her 

5 

heart rate was in the 150’s, sometimes the 160'4; 

6 

and then downtrended into the 140's after th^ 

7 

baby was delivered. 

8 

The other concern was had this mother 

9 

sustained either a pulmonary embolism,^£%fiich 

10 

would make both the mother potentially hypoxic or 

11 

have just equilibrium between th<g ; mother' s 

12 

oxygenation and ventilation, that would also 

13 

affect the baby because if the mother's 

14 

oxygenation was not good it might affect the 

15 

baby's oxygenation. 

16 

This is a mother who is morbidly obese. And 

17 

if the motfeuer was in a position like, for 

18 

example^, flat on her back, it's possible that 

19 

<V. 

some component of it could be due to vagal 

compression meaning, or you know inferior cava 

20 

21 

compression. 

22 

So, there are multiple factors that would go 

23 

into a differential diagnosis pattern. So, but 

24 

at the end of the day, when the rubber hits the 

25 

road the mother's heart rate was excessively fast 
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after whatever incident had happened, where 
before it was not as fast as it was. 

And certainly the baby had some fetal heart 
rate monitoring issues that were initially 
bradycardia, but then turned into a tachycardia. 
th "’ ■“ b ° th th ” 
the baby and how they interplayed could hd® 
complex thing. But the mother's hearfr^ate 
wasn't normal and the baby's hear t_ra te wasn't 
normal either 
BY MR. SILVA: 


moth«% a 

Ty 


art rat 
& 


Q. So again, can fetal hypoxemia from fetal 
bradycardia result in a rebound fetal tachycardia? 

A. For a short period of time, yes. But if it 
were a persistent fetal oxygen lack, the heart rate 
would stay low, wouldn't rebound, because there's not 
enough oxygan to feel the heart beating. 

Q. >¥es. And in this case, I think you told us 
earli^^^*at you have no idea how to determine what the 
fetal oxygenation rate is, correct, in utero? 

A. To my knowledge there is no way to accurately 
measure the fetal oxygenation rate by direct evidence. 

Q. Now, you talked about some different issues here 
and you threw out some words, so let's go through them 
one by one. 
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Chorioamnionitis: Did you ever see any results 

on the placenta pathology that this mother had 
chorioamnionitis? 

A. The report itself does not indicate evidence 
of infection. However, it was processed as a routine 
specimen. I did not see evidence that the pathcltepgist 
specifically looked for evidence of chorioamnionitis. 

Q. Did you tell the pathologist to 1 o'orator 


specific evidence of chorioamnionitis as 
ob? 

A. Not as of vet, but I can^^^i 


th 


r ere nc 


“ pl “ 


e delivering 


e placenta is 


an. 

‘centa can certainly be 


Not as of yet, but I can 
preserved so a review of th 
established. 

Q. Well, if you were Concerned about 
chorioamnionitis why would you not have told the 
pathologist to look for it specifically? 

A. Because I was only concerned about 
chorioanmionitis before the delivery. After the 
deliyery, the delivery has been affected. Whether or 
not,'chorioamnionitis is one or could potentially be 
one of the causes of the clinical scenario, the result 
would still be delivery. 

So, she was going to be delivered whether she 
had chorioamnionitis or there was even a suspicion of 
chorioamnionitis. 
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Q. Well, did you know at some point in time that 
this baby ended up with periventricular 
leukoencephalopathy and cerebral palsy? 

A. Did I know that? Do I know that now? Yes. 

Did I know that at the time? No. 

Q. Did it ever occur to you that you migh^fc^a'^r to 
know what the cause was of periventricular 
leukoencephalopathy and cerebral palsy? 


4 , 

:jht wanfp^ 

cr 


g a wi 


workup for the 


Did you ever consider doing 
causation of that issue? 

MS. WIDLANSKY: Form. 

MR. BLOOM: Join. 

THE WITNESS: Well, as her obstetrician and 
the baby's obstetrician, prematurity is the 
leading cause of periventricular leukomalacia and 
cerebral palsy. So this baby was initially 
admitted and transferred from Indian River 
Hospital was already at significant risk for 
cerebral palsy and periventricular leukomalacia 
just on the basis of prolonged ruptured 
membranes. 

This baby came in with that risk factor and 
that risk factor never went away. And she was 
given prophylactic antibiotics as a standard of 
care. And she received surveillance as would be 
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standard of care. 

And when there was an evidence of an 
elevation in the fetal heart rate and an 
elevation in the maternal heart rate, a delivery 
ensued in a timely fashion. 

BY MR. SILVA: 

Q. Can babies who are premature have cerebral-- palsy 
as a result of hypoxemia? 

A. Yes. 

Q. Okay. Now, do you know ajjAan obstetrician if 

_ve to episodes of 


4 


A 


k>an ob 

premature babies are even more sensitu 

5maturit\ 


C 


They are, correct? 


hypoxemia because of the pre|tf3^^rity in utero? 

A. Yes. 

Q. 

A. Yes. 

Q. Okay. So, any period of hypoxemia may cause 
more injury to the organs, including the brain, in a 
prematu^k unborn child than, say, in a 39 or 40-week 
unborn child; you'd agree with that? 

MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Join. 

MR. BLOOM: Join. 

THE WITNESS: Yes. 

BY MR. SILVA: 

Q. Now, you also mentioned a couple other things 
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here. Talking about the mother being morbidly obese as 
having -- if she's laying on her back that might affect 
the blood flow to the uterus and the baby, right? 

A. Right. 

Q. Would you expect the OB nurses, if they're 4aced 
with a mother who has a fetal heart strip with ay^teby's 
heart rate in the fifties to make an adjustmeff^^io the 
mother's position to determine if that was calls i.ng any 
sort of compromise to the fetus? 

A. Yes, I would. 

Q. That's -- the standard 

A. Yes. 

Q. Then you talked abou )ulmonary embolism could 


be -- could potential 

A 



e requires that? 


cause of the mother not 
getting enough oxy^^^ into her bloodstream, and then in 
turn not getting enoilgh oxygen to the baby. 

Dio^vou diagnose Heather McCants with pulmonary 
embolisn^k 

A. No, I did not. 

Do you know if anyone did? 

A. She did have an evaluation. As I mentioned 
before when I was notified of her status, and my 
differential diagnosis was the possibility of 
pulmonary embolism. She was not -- she had a positive 
Dimer Test, and I believe a negative workup for a 
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pulmonary embolism. 

Q. Okay. Did you have in your differential 
diagnosis, before you deliver the baby, that the mother 
could have a pulmonary embolism? 

A. Yes. 

Q. Did you having a pulmonary embolism iiv^pur 
differential diagnosis in any way delay the delivery of 
her baby? 

A. No, it did not. 


e that? 



MS. WIDLANSKY: You need 
THE WITNESS: No 
BY MR. SILVA: 

Q. Did you do any J^pe^f workup for pulmonary 
embolism prior to th 

A. No. What I d^T was I -- prior to the 
delivery I notified the internal medicine service so 
that a worxup could be instituted as quickly after the 
delivery^was affected. 

Qem Okay. Other than notifying the internal 
medicine service did you do anything else with regard to 
working up Heather McCants for pulmonary embolism? 

A. In light of the fact that some of the 
diagnostic tests can't be performed when a patient is 
pregnant, for example, you are not going to do a 
spiral CT scan because CT scans involve radiation and 
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radiation can be harmful to a baby, I made 
arrangements for the evaluation to occur after the 
baby had been delivered. 

So I notified the internal medicine service, 
I think, Dr. J-U-M-P-O-A-O-A, or something like th^t, 
to be aware of what I had in terms of the clinical 
presentation of Ms. McCants, and for her tq/-19i| 
available immediately for the evaluation, the 


so i pat 


diagnosis, and treatment of her .respiratory 
decompensation. 

Q. So going back to my origi^I question, besides 
calling the internal medicine department did you do 
anything else to workup Heather McCants before her baby 
was delivered, for pulmonary embolism? 

MS. WIDLANSKY: Form, asked and answered. 

MR. SILVA: Wasn't answered. 

THE WITNESS: As my scope and practice is 
obstetf^the m ana gem ent of plenary em bol 1Sm , 
and diagnosis and treatment of pulmonary embolism 
really falls more into the realm of internal 
medicine. 

So I did not personally order testing for a 
pulmonary embolism. I did not order testing that 
would in any way delay with the proceeding to an 
emergent Cesarean section. 
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BY MR. SILVA: 

Q. And did you consider this an emergency Caesarian 
section? 

A. Well, you are misquoting what I said. Listen 
very carefully. Emergent. You make the same mistakes 
that happens from time to time. An emergent -- 

Q. I'm not making a mistake. 

Excuse me, sir, let me finish my/^sw' 

Q^th, okay? 

Well, don't put them in mine. 

Emergent Cesarean section, sir. 

Go ahead. Emergent? 

Yes, emergent. You know the word emergent. 

a difference between emergent and 


:ake 

& 



n performed as quickly as an operating room and 
anesthesia is available to effect delivery. 


Q. 

Emergency? 

A. 

Emergent. 

Q. 

Emergent? 

A. 

Yes. 
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Q. Is as quick as possible? 

A. As quick as anesthesia and operating room can 
be summoned for the performance of a Cesarean section, 
that's called an emergent. 

Q. Emergent. And what's the difference betwee 
that and an emergency Cesarean section? 

A. I don't know what an emergency Cesaj 
section means. 

I know that there is stat C-secti&iM, and I 
know there are emergent C-sections,yAand 1 know there 
are routine C-sections. 

I mean, I assume we can c&me up with a whole 
spectrum of hurry up C-section, or let's get it done 
as soon as we can C-sedltfon, or let's do one after 
lunch C-section, but thercategories that I'm familiar 
with are: Stat, whiOTi this was not; routine, which 
this was not; and emergent, which is what I asked for. 

Q. vOkay. That's amazing, because I'm going to have 
you look at plaintiff's Exhibit Number 2, which is your 
discharge summary dictation, sir. 

And I want you to read into the record, starting 
with the fourth sentence in your discharge summary, where 
it says: She had — she had had. Okay? 

Okay. You mean she underwent? 


A. 

Okay. 

Q. 

No. 
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MS. WIDLANSKY: The line above that. 
THE WITNESS: I’m sorry. Which line? 
BY MR. SILVA: 


Q. 

down. 

A. 

one? 

Q. 

A. 


Five lines down. The first sentence, five lines 


She had an episode of hypoxemia, is tha 

Yes, start there. 

She had an episode of hypoxemi 


4 ^, 

cy 

after a 


script 

emergency, but I said emergent. 


<emia c 

central line catheter was flushed. 

Q. Read the next sentence. 

A. She underwent an erne fere ncv repeat C-section, 

Q. You told me youy^ve^heard the word emergency 
as far as C-sections 

A 

A. The trans^^^^Pnist made the same mistake 
you did. She wr 

Q. I see. So — 

A. >And nor only that, but I didn't sign it. 

Qa Okay. Well, go ahead and read the rest of that 
sentence into the record so it's clear. 

A. She underwent an emergency repeat Cesarean 
section because of prolonged fetal deceleration and 
persistent fetal tachycardia under spinal anesthesia 
on 1/26/2011, period. 

(Plaintiff's Exhibit No. 2 was marked for 
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identification) 

BY MR. SILVA: 

Q. Did you sign this document? 

A. No, because I didn't correct it. 

Q. Okay. Do you know what the policy and procedure 
is at St. Mary's Medical Center for doctors sic 
on medical records? / 

A. Yeah, I think you're supposed to do ilfe»>4zithin 
30 days. 

Q. Did you do that in this case? 

A. No, but that caused no harm to Ms. McCants. 


-or: 




narm 

'idn't follow the policy 


Q. No, it didn't, but 
and procedure, did you? 

A. No. 

Q. Why didn 'jjjb^gulKake the correction to this 
dictation if yoi^thqifqht it needed to be dictated? 

A. I think I had to dictate it because I'm 
require<±*to dictate it. 

Qm Why didn't you go back and correct this 
dictation to say emergent instead of emergency? 

A. I will. I can. There is no limitation in 
terms of when I can make a correction. Since it's 
unsigned it is clearly not completed. 

Q. Is that your testimony that there is no limit to 
correcting your medical records, no limit in time? 
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A. I didn't say that. 

Q. Is there a limit to correcting your medical 
records at St. Mary's Medical Center? 

A. No, not that I'm aware of. I think they're 
supposed to be done within 30 days. 

Q. Okay. And up until today you haven't gone Bltck 
and made any corrections to this discharge summary, 
correct? 

A. Correct. 

Q. Now, I want you to look atAplaintif f's Exhibit 


4, 

ne bad 


Number 1, and can you tell me wher 


A 


;; r 


c 


refers to emergent 


Well, I don't see emergency C-section 

A 

., I think W'v. 

.y: The^>ui 


i&ctior 

;s V 


C-section as opposed to emerj^^y C-section? 

A. 

described. 

Q. Well, I W've been through this before 

Doesn't it say: Thg^>urpose to perform an emergency 
Caesarian section without delay; do you remember that? 

A. >¥e: 

Q.- So, did you ever tell St. Mary's that you 
disagreed with their policy and procedure that instead of 
emergency it should say "emergent"? 

A. No, I think what they're talking about is a 
stat C-section, because they go on to describe a stat 
C-section. 

Q. Do you know if a policy and procedure at 
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St. Mary's exists for an emergency C-section? 

A. No. 

Q. Do you know if a policy or procedure at 
St. Mary's exists for, your term, emergent C-section? 

A. Well, it's not only my term, that is the t&rm 
of the craft. 

No, no policy. I don't think a faaffl^y can 
have a policy and procedure for every possible 
scenario. And since guidelines and ideas change and 
sometimes are in flux, I don't necessarily think that 
you have to protest a policy and procedure if the 
policy and procedure is generally, you know, within 
some sort of acceptable standard. 

Q. Does an emergent (^-section require the delivery 
of the child without delay? 

A. An emergent Caesarian section is defined as a 
Cesarean section that is performed as quickly as the 


sctior 

, w 


patient.&nd the anesthesia department can get the 



patient ready for delivery. 

Q. Okay. 

A. If that means without -- I'm not sure -- the 
problem I have is what is a delay. Now, sometimes 
there are delays because the elevators aren't 
available; the patient is obese, requires to be taped 
up. 
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There may be a delay because if a patient is 
obese you have to wash them with Betadine and you may 
have to use more than one prep stick. And it takes 
four to five minutes to dry. Is that a delay or is 
that standard? 

So, the trouble I have is if you are tarKunc 
about a delivery without delay I think you a^ 
describing a stat. Emergent means you do 
quickly as you poss -- you do it as qulckl^ss you can 
prudently get the team together anc 



in a safe manner consistent wit 


Q. Okay, I just want t 



% 

e patient setup 


tandard of care 


clear for the jury. 


According to your definition, an emergent 
C-section is doing a C-^ction as quickly as possible, as 
quickly as you can get tine OB and the anesthesia and the 
nurses to perform th(Fprocedure? 

A. That's right. That's the definition. It is 
not onl^my definition, it is a generally accepted 
definition. 

Q. Okay. And is there any — in that definition is 
there any ability to delay the procedure for any reason? 
MR. MITTELMARK: Object to form. 

THE WITNESS: I don't know what you mean by 
delay. 

BY MR. SILVA: 
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Q. I'm going to specify for you. 

Is it okay under your definition of an emergent 
C-section for the nurses to go on a coffee break? 

MS. WIDLANSKY: Form. 

MR. BLOOM: Form. 

THE WITNESS: It is an incomplete 
hypothetical. I don't know what you mear 
BY MR. SILVA: 


C 

Q. Okay. If you call an emergent C-section is it 


cr 


okay for the nurses to go on a coffee 
minutes? 

MS. WIDLANSKY: For 


< 


6 


% 


ak for five 


THE WITNESS: No. 

f\ 


Id be a vi 


violation of the standard of 


Well, it depends. It depends -- a violation 
dard c 


BY MR. SILVA: 

Q. That woulj 
care, wouldn't 

A. 

of the s;feandard of care would be if the nurses went on 
a coffee break after an emergent C-section was called, 
an€ that delay caused harm to someone. 

So there are other standards that apply to be 
a breach of a standard of care. 

Q. Well, I'm not talking about causation, sir, I'm 
talking about the standard of care. 

Would it be a breach of the standard of care for 
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an emergent C-section to be called and for the nurses to 
go on a coffee break for five minutes? 

MS. WIDLANSKY: Form. 

THE WITNESS: Yes, in general. But that's 
not what happened here. 

MR. MITTELMARK: And I'll stipulate to 

one. 


BY MR. SILVA: 


MR. SILVA: Of course you will. 


CV 


Q. In this case your testimony 





hat there is no 


delay in taking this baby out; is that your testimony 
A. My testimony is thi & ient received an 
emergent Cesarean section consistent with the care 


that was indicated. 

Q. And, let' 
here. 


p 

s get? bac 

Cv 


ack to some of the preliminaries 


Havevou ever taken any time off from the 
practic^of medicine? 

A. No. Well, I mean, vacation -- you mean have 
I^ver gone on vacation? Yeah. 

Q. Have you ever taken any extended period of time 
for any reason? 

A. From the practice of medicine? 

Q. Yes. 

A. No. 
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Q. Are you on any medications today? 

A. Yes. 

Q. Anything that would affect your ability to 
testify? 

A. No. A 

Q. Okay. Have you ever been arrested for anytMng' 

-^7 

A. No. 

Q. Ever been convicted of a crime? 

A. No. 

Q. Ever been accused of any issues regarding sexual 
issues with a patient? 

A. 

Q. 

A. 

Q. 

A. 


I can say, 



or medical malpractice? 


No 

Okay. Ever beei 
Yes. 

How many 

The nationa 1 average number of times I think 


18 

Q. 

Sevep 

19 

A. 

Yes. 

20 

Q. 

Okay. 

21 

deliveries of ' 

22 

A. 

Well, 


eoretically, seven times, 
rmes? 

So, out of all of those involved 


appendicitis and a surgeon delayed doing the 
appendectomy. I was sued for that. I don't think 
that was involving the delivery of the baby, but it 
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was the care of an obstetrical patient. 

I had a uterine perforation, I believe, that 
was not pregnancy related because it was after the 
pregnancy. But the majority of them would be, yes. 

Q. The other five, you think? The seven times^ 
does that include this one? 

A. Yes. 

Q. Have you ever been sued for delav'^Tri^he'tforming 

k J 

a C-section? 


nes, 

n per] 


A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 


)e mo 

|c J 


£ 

lOl^’S pi 




pecific? 


Yes. 

How many times? 

At least once. 

Well, can you be 
Once I can chink 
More than oncs^or just once? 

Once. 

Did that result in the baby being brain damaged? 


A. She ^as delivered the following day by 
another obstetrician who continued Pitocin for another 
amount of time, yes. 

Q. Do you remember the name of that case? 

A. Yes, Hicks versus Lopez, and et. al. 

Q. Was that in Palm Beach County? 

A. It was. 

Q. And, generally speaking, what year was that? 
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A. 

1988 . 

Q. 

A. 

Q. 

career? 


I think it initiated in 1988 or 19 


yeah, 


Did you give a deposition in that case? 

Yes. 

How many depositions have you given in yo4r 


MS. WIDLANSKY: As a defendant in 
BY MR. SILVA: 

Q. As a defendant. 


Including today, probably*. 




licies £ 


C 


Q 


maybe six 


A. 

Q. Do you know if the poli^i^^and procedures for 
C-sections at St. Mary's ha^l^^haTiged over the last ten 
years? X 

A. I don't know^feth certainty. 

Q. What is your definition of fetal distress? 

A. I don't use the word fetal distress, I use 

the word noftreassuring fetal heart rate panel. 

Q. Has the definition of fetal distress been used 
in the past in the OBGYN literature? 

A. Yes. 

Q. When? 

A. I don't know. 

Q. Do you go to medical meetings and continuing 
medical education classes? 

A. Yes. 
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Q. And you don't recall when fetal distress was 
stopped using in the OBGYN literature? 

A. Well, it depends on which literature and it 


depends on which organization. 

I'm sure I could do research and find out 


when the use of birth asphyxia and fetal distress, 
which are relatively nonspecific terms, was flipped 
over to nonreassuring fetal heart rate pattern. 

But, you know, in the world of obstetrical 

literature we look to other places .ether than the 

v 7 

United States for research and guidance. 

Q. So, do you know what the meaning of fetal 


5 * 


distress is? 


A. Do I know wh 


Q. Yes. 


low what the m 


and guidan' 
Lat the mea: 

IV 


eaning of fetal distress 


A. Well, it depends. If you could use it in a 


sentenc^I would tell you how I would translate it -- 
you know there is doctor talk and then there is -- 
th&n there's regular English. 

In doctor talk fetal distress is not a word 
of the art for obstetricians, but it persists in legal 
journals, it persists in the general vernacular. It 
exists in the Twitter sphere. 


I see. Is it your testimony that the term fetal 
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distress has never appeared in medical literature? 

MS. WIDLANSKY: Object to the form. 

MR. MITTELMARK: Form. 

THE WITNESS: I'm not saying that. I'm not 
saying that at all. I'm saying as a phrase with 
specificity and sensitivity within a sciept^fic 
journal or scientific discussion among 
obstetricians it is not generally considered a 
sophisticated, well-defined, spec :ifire and 
sensitive definition. 

You are a physician yourself. So you 
understand there is technical talk within the art 
of medicine, and then there is talk among the 
general population. 

BY MR. SILVA: 

Q. Did you bring a CV with you today? 

Of course. 

Can .1 see it? 

Sure. (Handing) 

Have you ever published any articles on 
obstetrics? 

A. During my resident research period in the 
Department of Obstetrics and Gynecology we had to do 
research projects, and they were published with the 
Department of Obstetrics and Gynecology, but in a peer 


A. 

Q. 

A. 

Q. 
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review journal, no. 

Q. So, I'm looking at your CV. It's three pages 
long. I don't see an area here for any peer reviewed 
publications; is that correct? 

A. Correct. 

Q. So you can't give me a definition foi 
distress? 

MS. WIDLANSKY: Form. 

THE WITNESS: I can give you rru 
of fetal distress, but again^Adf you are talking 

lvolved in writing 


- 4 . 

:oj?^fetipi 

nifty 1 definitions 


about doctor talk, physicians im 
articles, and the word that has specificity and 
sensitivity, the term that has been used for 
several years now is rronreassuring fetal heart 
rate pattern. 

If we are talking about People Magazine, if 
we're talking about the Palm Beach Post, fetal 


talkir 


distesces a baby in trouble. But it's not a 

word that is used within the scientific 
obstetrical community because it lacks 
sensitivity and specificity. 

BY MR. SILVA: 

Q. And what is the definition of a nonreassuring 
fetal pattern? 

A. A pattern of electronic fetal monitoring 
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A 


which may indicate that the baby is at risk for 
acidosis or hypoxemia. 

Q. Can that include fetal bradycardia? 

A. Yes. 

Q. Can that include fetal tachycardia? 

A. Yes. 

Q. Is that — is there any other termirl : ©|b.p : ^ m 
medicine used now besides nonreassuring |€^al pattern to 
describe a baby in fetal distress? 

A. Now, when you say "now" are we talking about 
today, August the 26th, 2013 (s#c)? Or are we talking 
about January 26, 2011? 

r\ r\ ^ 


Q. 

A. 


Let's focus on 


Okay. Yes, 

A- 



:ry 2011. 

use descriptive terms to 
describe exactly Y ou ' re seeing or what you have 

seen or what you thpfk you have seen, or what has been 
reported to be seen as a descriptive, without going to 
other terminology. 

Qtr Okay. Is a nonreassuring fetal pattern an 
indication for stat C-section? 

A. It can be. It can also be an indication for 
emergent Cesarean section, depending on what it is 
that is nonreassuring. And whether or not the 
nonreassurance is persistent and ongoing, as opposed 
to was something that was seen but corrected, but 
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still indicated a need for delivery. 

Q. Who do you think is in the best position to 
determine all these factors when fetal heart pattern is 
looked at, an OBGYN or an OB nurse? 

MS. WIDLANSKY: Form. A 

THE WITNESS: It depends on the nurse^^d it 
depends on the doctor. If you have a freshly 
minted OBGYN doctor sometimes a 30-year Veteran 


that 

& 


nurse might be better to guide that young doctor 
around, believe it or not 
BY MR. SILVA: 

Q. What about an OBGYN who has been in practice 
22 years compared to an OB RN; who do you think is in a 
better position to determine -- 
MS. WIDLANSKY: Form. 

THE WITNESS: Again, it depends on the nurse 
and it depends on the doctor. I've seen some 
doctors that can't read a fetal heart rate strip 
and I've seen some nurses that can't read fetal 
heart rate strip. 

It depends on the doctor and depends on the 
nurse and it depends on the interpretation 
relative to a standard. 

BY MR. SILVA: 

Q. Right, right. Those doctors you have seen in 
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the past that couldn't read a fetal heart monitor strip, 
you're talking about OB's, right? 

A. Yeah. We have seen some that trained outside 
the United States that did not have the benefit of 
electronic fetal monitoring until they arrived here. 
Although they had many years as practicing obstetrics 
in some countries, they did not meet what I would 
consider the standard that you would expect, and 
certainly I would expect as a physician reviews the 
work of other doctors. 

Q. Right. What kind of nu&uP|, OB nurses have you 


jrses 


dn't read fetal heart 


observed in your career that 
monitor strips? 

A. Well, sometimes'it depends on the situation. 
There are some hospitals, I'm not saying St. Mary's, 
there are some hospiMls that I've practiced out of 
where when they run short of nurses on labor and 
delivery theyypull telemetry nurses to come down and 
watch the strips. 

Right. 

A. So I don't know -- I don't know why they do 
that. I haven't seen that at St. Mary's but I have 
seen it in other facilities. 

Q. Is it possible that it could occur at St. Mary's 
also? 
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A. Never. 

Q. How do you know that? 
A. Well, let me say this: 


I've been there since 


July of 1987, it has never happened at St. Mary's to 
my knowledge. 

Q. To your knowledge? 

A. To my knowledge, to my patients. 

Q. And you're not in the hospital 24^o%te<3 / a day, 
seven days a week everyday, correct? 

A. Correct, but I practiced in, a two-man call 

V vT 


Cr 


A. 


Becaus 


I've b E 

■ woull^h 
redjirea 


een to the 


group, a three-man call group, 
hospital more days than not. 

And I certainly jfciil^fiave been -- had it 
happened it would havg ^^rea ted quite the buzz. 

Q. Why? 




is a high quality hospital that 


V 

abilit 

o 


would never substitute a labor and delivery nurse or a 
nurse electronic fetal ra onrtorrn g 

capabilities just to fill in a shortage of nurses. 

And because the standard of care requires it, 
r\ght? That you have doctors and nurses who know how to 
read fetal heart monitor strips that are taking care of 
pregnant women? 

A. Oh yeah, St. Mary's they test those nurses 
every year or every two years, yeah. 
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Q. And are you involved in that testing? 

A. No, but I see them going to class. See them 
coming out of class. 

Q. Do you get tested in any way at St. Mary's as an 

OB? 

A. Well, we have to be recredentialled. in 

our recredentialling process we have to show evidence 
that we are taking continuing medical educatuM®*' 
courses. And they can review all the courses we have 
taken and see where we have studied*^ fecertified 
it. 

Q. 



And are you familia 

/ 

any 

records? 


/ of tb 


sy 

i t h a n v 


:h any of the Florida 

/ 

Administrative Codes or of the Florida Statutes for 



:al re 

UNfSKY: 


Form. 

Yes, I've read them from time 


the adequacy of medico 

A. Yes. 

MS. WIl 
THE WITNESS 
to ti*me. 

BY MR. SILVA: 

Q. Are you aware the rules and regulations in the 
state require physicians and health care practitioners to 
document the medical records any time they have any 
interaction with a patient? 

A. Okay. If that's the standard then that's -- 
I mean I certainly have not memorized every standard, 
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but if that's the standard, that's the standard. 

Q. Is that your practice? 

A. If that's the standard then it's my practice. 
Q. Okay. 


A. Until proven otherwise. 

Q. And do you know -- do you know the ex 
standard? 



:act 

A. Well, you know, are you talking ab(^^d:he 
Administrative Code standard? 

Q. Yeah. 

A. I don't know it off th4,f%&/6f my head, but 
if you have it in your hand htyKy&u want to show it to 
me. I'll be happy to read it, review it and discuss it 
with you, but I am familial the adequacy of medical 
records administrative code. 

Q. Do you know if a late entry is made into the 
records it should be noted so as a late entry, and timed 
and dated.? 

A. Yes. 

And where did you gain that knowledge? 

A. That's Recordkeeping 101. 

Q. That's the standard of care for keeping medical 
records? 

A. Right. Whether or not it's in the 
administrative code, yes. 
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Q. But you would consider that the standard of 
care? 

A. That is one of many standards, yes. In 
general, for a late entry you would record it as a 
late entry. You date and time it, or if you wereH 
doing a correction of, for example, a dictated^ 
discharge summary you could alter it and correct it 
And sign it. Date it, time it and sign^ 

Q. And why is it done that way? 

A. So that everyone can know, when it was -- when 
it was modified. 

MR. SILVA: Okay. I'm going to mark the 
standards for adequacy of medical records as 
plaintiff's Exhibit Number 4. And I'll mark 
Exhibit Number 3 as Berto Lopez' CV. 

(Plaintiff's Exhibits No. 3 & 4 were marked for 
identification) 

BY MR. SCLVA: 

Have you ever seen that document before, sir? 

Yes. 

Q. In what setting? 

A. I've read it before off the website. 

Q. You went on the Florida Administrative Code 
website and read it? 

A. Yes. 
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Q. Do you expect the nurses at St. Mary's Medical 
Center to abide by that guideline also -- 

MR. MITTELMARK: Object to form. 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 

Q. -- when taking care of your patients 7 
A. Nurses have a different standard frdSE^£%e 




board of nursing. This is from, if I'm not ittWtaken, 


als with 


the Florida Administrative Code that 
physicians. 

Q. Okay. You think that 4Rde only applies to 
physicians and not nurses? 

A. Well, when I've looked at this code -- and in 
fact if we can take a break here, we can look at the 
label of where the code comes from, and I think it's 
from the Board Of Medicine. 

Q. Okay. 

A. ^aAs opposed to the Board of Nursing, which 
• ■ 

You understand the difference between a Florida 




Administrative Code and a Florida Statute? 

A. Yes. 

Q. Okay. And your testimony is that this Florida 
Administrative Code applies only to physicians and not 
nurses? 
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MS. WIDLANSKY: Form, mischaracterization of 
testimony. 

BY MR. SILVA: 

Q. Is that what you said? 

A. What I'm saying is the Florida Administrative 
Code, as I recall, from purviewing the website^as in 
reference to medical doctors. 

There may be a similar element not a 

ave im 


nurse. I'm not pretending or 


you ha 


ly CV, so 


o I don't know 



on applies 


you know I have no nursing training 1 ' 

A 

what standard of nursing documen 

X 

When I have reviewed 64B8-9.003, it has been 
in regards to physicians licensed under 726 -- forgive 
me a minute -- the statute^ that create licensing for 
physicians. Excuse me. 766. 

Q. And do you think that nurses have a different 
standard o^care with regard to maintaining medical 
records3* 

. WIDLANSKY: Form, asked and answered. 

THE WITNESS: Dr. Silva, I've told you I'm 
not a nurse. I'm not sure what -- I don't keep 
up with nursing standards and nursing regulations 
for the State of Florida. 

I don't know that I know what the nurses are 
obligated to do or not do or what they're 


f care 
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permitted or not permitted. 

BY MR. SILVA: 

Q. Did you ever supervise nurses in your career? 
A. Yes. 

Q. Are you familiar with what their duties ancK 
roles are with regards to women who are pregnant witt^fi 
baby? 

MS. WIDLANSKY: Form. 

THE WITNESS: Yes. 

BY MR. SILVA: 

Q. Okay. And what settinq4a?l&j/bu familiar with 
that, in the hospital or an oiatpatfer:. setting? 




g are yo 
patiei 


C 


Ik. 


A. All of the above. 

Q. And would you: be fifniliar with what their duties 
are with regard to recoWkeeping? 

A. In a general way, yes. 

Q. You think that's the standard of care for any 
health care practitioner to taintarn magnate tedrcal 
records, at their interaction with a patient? 

A. To the standard of their profession, yes. 

Q. And that, again, the same thing for if any late 
entries are made to the medical record, time, dated, and 
noted as a late entry? 

A. Yes, sir. 

Q. I want to go back to our emergency within 
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perinatal units exhibit. You should have it there. 

A. I probably do. Just probably under my -- or 
I may have returned it actually. 

Q. I don't think you did. 

A. I didn't? Okay. 

MS. WIDLANSKY: I don't have the marked om 


THE WITNESS: 
talking 1.5? 

BY MR. SILVA: 

Q. That's it. 

A. Actually it is 

Q. It states here 

C-section; you see that? 
A. Yeah. 

Q. Are ther 


I have the unmarked 


A 


c 



Are we 


elines for a stat 


idelines there for an emergent 


j f uui 

.'r 


C-section? 

A. Nowbut that's what we performed on 

Ms. McCaats 

Q*- But there is no guideline on this protocol, 
cefchect, for an emergent C-section? 

MR. MITTELMARK: Form. 

MS. WIDLANSKY: Form, asked and answered. 
THE WITNESS: No, it's clearly labeled 

emergencies within the perinatal units. 

BY MR. SILVA: 
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Q. Does this document make any distinction for an 
emergent C-section, as you have testified to today? 

MS. WIDLANSKY: Form, asked and answered. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. Okay. Did you ever contact anyone in 
administration at St. Mary's Medical Center them 

that they should include a guideline for rent 

C-sections? 

MS. WIDLANSKY: Asked and a ed. 

MR. BLOOM: Form. 

THE WITNESS: I have nev contacted the 


administration in te 



)olicies and 
lat issue. 


procedures relatij 
BY MR. SILVA: 

Q. Okay. With regard to a stat C-section OB 
inhouse, does that mean to you that an obstetrician is 
availably somewhere in the hospital? 

A. It doesn't mean that directly, but sometimes 
th^re are OBs in the house. 

Q. Okay. What do you think this guideline: Stat 
C-section OB inhouse means? 

MR. BLOOM: Form. 

MS. WIDLANSKY: Join. 

THE WITNESS: That means that in the event 
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that the obstetrician is physically present in, 
you know, the confines of St. Mary's Hospital in 
a stat Cesarean section is indicated, this may be 
the procedure they ideally would like 
implemented. 

BY MR. SILVA: 

Q. Did you ever tell any of the health car< 





providers involved in this case that a stat C-section was 
ordered? 

A. No. 

Q. If the medical records/4tcf%e/that a stat 
C-section was ordered, do you have any explanation of how 
that made its way into the medical record? 

MS. WIDLANSKY: Fo%. 

THE WITNESS: ifcw, you know there is not even 
one iota of eviclehce that it says in that record 
that Dr. Lopez ordered a stat C-section. 

>And I challenge you to show me that page so I 
can see it. There is no way in the record that 
says Dr. Lopez ordered a stat C-section. 

BY MR. SILVA: 

Q. We'll get to the stat C-section -- 
A. You're saying in a hypothetical? I can't 
control what other people say in the medical record. 

Q. What I want to know is if the medical records 
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$ 




<5 


state that a stat C-section was ordered -- I'm not saying 
you ordered it -- I'm saying that it's in the medical 
record that a stat C-section was ordered, do you know how 
that got in the medical record? That's my question. 

MS. WIDLANSKY: Form. 

MR. BLOOM: Join. 

THE WITNESS: I don't understand youf 1 
question. Could you show me where th§r^t^febecLl 
record? 

BY MR. SILVA: 

Q. We’ll get to it. 

A. Okay, if you show i & m? I'll be happy to 
answer your question. Otherwise, hypothetically, I 
have no way to explain how anybody, other than myself, 
what they said or did. 

Q. I want you tro assume for me that the medical 
records sho^that a stat C-section was called. If you 
didn't call 

A. What? I'm sorry, I don't understand your 
premise. Say it one more time. 

In a hypothetical where a stat C-section was 


)w that 


called? 

Q. 

A. 

Q. 


Listen carefully. 

Okay. 

I want you to assume for me 
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A. Okay. 

Q. — that these medical records state that a stat 
C-section was performed on Heather McCants. 

A. Okay. 

Q. If you didn't order it, do you have any 



a stal 
! 6 , 2011 ? 

AT 

i know wb 


tat C-j 




./if •’* 


red, 


-section on Heather 


explanation for how a stat C-section got in the me 
records? 

MS. WIDLANSKY: Form, asked and 
calls for speculation. 

MR. BLOOM: Join. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. Did you order a 
McCants on January 2 6/^0117? 

A. No. 

Q. Do you know who did? 

MR. BLOOM: Form. 

THE WITNESS: Nobody. 

BY MR. SlLVA: 

Q. Do you know if Dr. Sanches ordered a stat 
C-section? 

MR. BLOOM: Form. 

THE WITNESS: I do not know because I have 
not read her deposition, I have not spoken to 
her, and I saw nothing in the medical record 


1 
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from, when I reviewed it, indicating Dr. Sanches 
order a stat C-section, or any C-section at all. 

BY MR. SILVA: 

Q. Did you review all the medical records with 
regard to Heather McCants on January 26, 2011? 

A. I read what I have, yes. 

Q. Okay. And did you see that a stat C-Section was 
ordered anywhere in those medical records? 

A. No doctor ordered a stat Cesareair section 
anywhere in those records 

Q. Okay. Now, do you kno\ stat C-section is 

contained in the Rapid Response i worksheet? 

MR. BLOOM: Form. 

MS. WIDLANSKY: FoSn. 

THE WITNESS: You would have to ask the 
author, who I beMeve where that was indicated, 



1 

were that author got it from. 
BY MR. SM.VA: 


Q. 

to€ay? 

A. 

Q. 

A. 

Q. 


Did you read Michelle Duane's deposition before 

I have not read anybody's deposition. 

Okay, so the answer is "no"? 

Correct. 

Did you talk to Michelle Duane about Heather 


McCants prior to today? 
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A. I've never talked to Heather 
talked to Michelle -- 


I've never 


Q. Duane. 

A. Duane. 

Q. Do you know who Michelle Duane is? 
A. No. 

Q. You haven't met her before? 

A. I can't say I haven't met her befTshJ 


use- I'm 


around the hospital a lot. So, you know 1^1 were to 


run into her and recognize her, I may have said "hi" 



in a hallway. But have I ever 


her? Not to my knowledge, 


knowledge I've ever seen 1 nywhere. 


Q. Are you awai 



conversation with 


o my conscious 


hat she stated in two different 


areas of the Rapid Response Team that a stat C-section 
was called, and the O.R. was called? 


Q. The 
taa -- we 
a auest: 


A. I saw that, yes. Did I see that? Yes. 

'he guidelines for a stat C-section here 
state^ -^Ke'll get to it in a second, I'm just asking 
ye^ a question. 

^^^A. Okay. 

Q. The guidelines for a stat C-section state here: 
Call the main O.R. if anesthesia is not on the unit. 

A. Correct. 

Q. And why is that done? 
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1 

A. Well, hypothetically if there's a stat 

2 

C-section you have to have anesthesia. And in order 

3 

to have anesthesia they're generally centralized out 

4 

of the main operating room. 

5 

In other words, if you are in the main A 

6 

operating room at St. Mary's they have Spectrelink, 

7 

which is like a telephone system. And they dan 

8 

contact any anesthesiologist who is on premises by a 

9 

direct phone attached, you know in close :v pf ox: nm ty to 

10 

where that physician maybe or wherever they may be. 

11 

So if the anesthesiologist isn't around the 

12 

OB unit, you call the main O.R. and they will directly 

13 

punch you through to the anesthesiologist. 

14 

Q. Back in Jaq^^^v 11, did St. Mary's have 

15 

anesthesiologists desiccated for the obstetrics 

16 

department? 

17 

A. I can't say with certainty there was a 

18 

dedicated position, because I'm not positive about the 

19 

inner workings of anesthesia. But, in general, they 

20 

da^d have an assigned anesthesiologist for OB, both for 

21 

daytime and whoever was on-call at nighttime. And I 

22 

think they change shifts around five or six o'clock in 

23 

the afternoon. 

24 

Q. Did St. Mary's have an anesthesiologist named 

25 

Kerry Lane, M.D., on staff? 
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srgent C-; 

A 

latTl 


Lane 

1-sec 


A. Yes. 

Q. Do you know Dr. Kerry Lane? 

A. Yes. 

Q. And how do you know him? 

A. As an anesthesiologist who primarily worksrtin 
the obstetrical unit during the day, Monday through 
Friday. 

A r 

Q. Have you performed a stat C-seclj^rn^r 
St. Mary's Medical Center where Dr. 3§^ie used general 
anesthesia? 

A. Yes. I believe so 

Q. Was that an emergejrf^^s^ction? 

A. No, it was a st^ 

Q. Do you think that there's any difference in the 
type of anesthesia that can be used in a stat C-section 
versus an elective C-section? 

MS. WIDLANSKY: Form. 
y^MR. BLOOM: Form. 

IE WITNESS: Do I believe as an obstetrician 
there is a difference in stat C-section 
versus an elective C-section? 

BY MR. SILVA: 

Q. Yes, with regards to the type of anesthesia you 

use. 

A. Yes. 


that 


IXiK 

TH 
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Q. And tell me what your understanding is. 

A. The anesthesiologist is the only medical 
doctor who has the knowledge, training, and ability to 
determine which type of anesthesia is appropriate for 
a clinical situation. 

And that an obstetrician -- I mean you can 
offer your opinion -- but ultimately the decisionmaker 
will be the anesthesiologist. 

Q. In your experience as an OBGYN where you had to 
perform a stat C-section, was general anesthesia a 
quicker method of obtaining anesthesia? 




MR. BLOOM: Form. 


4 

always, no, 


THE WITNESS: Not^always, no, because -- and 
the thinking on that has changed quite a bit over 
my career, because Mere may be cases where it's 
safer to do a splmal anesthetic than to perform a 
general endotracheal crash anesthetic. 


endo' 
BY MR. R^LVA: 


O* That's not my question. 

My question is: As an obstetrician on a patient 
that you had to perform the stat C-section on, is general 
anesthesia a quicker form of anesthesia then, say, an 
epidural? 

MR. BLOOM: Form. 

THE WITNESS: Not necessarily. 
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1 

BY MR. SILVA: 

2 

Q. In what circumstances can an epidural be quicker 

3 

than general anesthesia to get a patient into position 

4 

for a stat C-section? 

5 

MS. WIDLANSKY: Form. 

6 

MR. PUYA: Form. 

7 

THE WITNESS: If the level of anest^e'Sf^^s 

8 

sufficient enough and dense enough for a 

9 

Caesarian section to be performed, there would 

10 

really be no need to waste time doing a general 

11 

on top of an appropriately anesthetized patient. 

12 

BY MR. SILVA: 

13 

Q. I understand. And that's assuming that the 

14 

patient already has an^ibidural in place, correct? 

15 

A. Correct. 

16 

Q. Assume the patient doesn't have an epidural in 

17 

place and requires a stat C-section. Is general 

18 

anesthesia a quicker form of getting the patient ready 

19 

for a ^mt C-section than having to go through the 

20 

process ' of performing an epidural and waiting for it to 

21 

t^ke affect? 

22 

MR. PUYA: Form. 

23 

MS. WIDLANSKY: Form. 

24 

BY MR. SILVA: 

25 

Q. As an obstetrician. 
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A. As an obstetrician, sometimes yeah. But 
there may be other factors where — time is only one 
of many elements that have to be taken into 
consideration. If a patient just recently ate; if 
there is an airway management issue, but in general \ 
would say yes. 

Q. Okay. How long have you had your own"•pracrice 0 

A. That's kind of a loaded question, I think 

I've always had my own practice. 

I have worked with other doctors 5 . I've owned 
my own P.A. since 1998. 


A 


Q. And are you compensated in any way by St. Mary's 




Medical Center for any of the services you provide there? 

# 


No. 

Do you t call? 

No, I do not :, not at St. Mary's. 

Okay. Did you ever take emergency room calls at 



A. 

Q. 

A. 

Q. 

St. Mar^Me? 

A. Yes, but I was never compensated for it. It 
wa4 part of every obstetrician's — you know they 
rotated E.R. call among all the obstetricians, it was 
uncompensated. 

Q. When did you stop taking E.R. calls at 
St. Mary's? 

A. When I think I hit 15 years of service and 
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that was the guideline for the medical staff. 

Q. Since 1998 have you had any partners in your 
practice? 

A. Yes. I had, you know, I don't know if you're 
talking the legal definition of partner I had employed 
physicians under my P.A. 

Q. When was the last time you did that 

A. I don't remember exactly. I woi 
its been about eight years. 


Q. Do you remember the name 


t person, him or 


her? 


A. 

Q. 



Yes, Dr. Felix Andar 
Have you ever p 


1A-N-D-A-R-S-I-0. 
>ated in the 24-hour OB 


program at St. Mary' 

A. Yes, I si 

Q. When did yp¥ start that? 

A. December of 2000 -- no, December of 1990 as a 
matter Q&, fact. November or December of 1990. 

CW And why was that started? 

A. Well, prior to that time it was a service for 
delivery of unassigned patients that was coordinated 
between physicians and nurse midwives. 

And a decision was made to change covering 
groups and the covering group -- there were four of us 
that were directors of the new covering group. And 
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part of our agreement of the practice was that the 
physicians needed to be in-house 24 hours a day. A 
physician had to be in-house 24 hours a day. 

And they were supplemented by a nurse midwife 
that was in-house 24 hours a day. 

Q. Why was that a decided that a physician needed 
to be in-house 24 hours a day? 

MR. PUYA: Form. 

THE WITNESS: We felt the volume of activity 


was sufficient enough that it 


be prudent 


not to have delays in initiating Cesarean 
sections in case emergencies arose. 

I don't think we were contractually obligated 
to do that, but we felt it resulted in better 




And on the date of this incident, 


care. 

BY MR. SILVA: 

Q. Ok^ 

January 26 , 2^Tl, do you know if a 24-hour OB was on 
duty’ 

early 90 ' s. It's my understanding that another 
practice does keep a physician inhouse 24 hours, yes. 

Q. Okay. Is that practice OBGYN Specialists of the 
Palm Beaches? 

MR. BLOOM: Form. 


Well, again, I left that scenario in the 
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THE WITNESS: It may be that or a subsidiary 
of that. 

BY MR. SILVA: 

Q. Have you ever had any dealings with that 
practice, OBGYN Specialists of the Palm Beaches? 


A 


A. What do you mean by dealings? No, I 
never been a part of it. I have never contracted with 
them. 

Am I a congenial colleague to the"-^iysicians 
of that practice? Yeah. 

Q. Are they your competitors^ 

A. Yeah, in a sense th my competitors, but 

they're also colleagues, they're both. 

Q. So again, my question is: Were you aware that 
there was a 24-hour OB cjrf duty on the date of this 
incident, January 2^^2011? 

A. I'm aware that another practice maintains a 
physicia^foZke benefit of their patients, and the 
benefit of the patients that may be walk-ins or 
emergencies at the facility, yes. 

Q. And you were aware that that OB was available if 
an emergent C-section needed to be performed? 

MR. BLOOM: Form. 

BY MR. SILVA: 

Q. Correct? 
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A. Sure. If one of her patients or his patients 
needed an emergent C-section they were available for 
their practice, correct. 

Q. Okay. Are part of the duties of the emergency 
24-hour OB at St. Mary's to perform a C-section if 
another OB is not available? 

A. I don't know. 

Q. You don't know what their dutie^ 3 ^ 

A. No, I'm not privy to them, 
policy or procedure or contract oja 



11 



i 


never seen a 
reement. 


I don't know within the. OB department that we 
have ever reached that kind/^L- this is a competing 


have 




practice that happens to have a quantity of patients 
that they feel it's necessary for them to keep an 
inhouse OB. 

Q. Have you ever in your entire career asked 
another OB jLO perform a stat C-section on one of your 
patient^Abec^use you couldn't get to the hospital on 
timely 

^ 7 No. 

Q. Never? 

A. Not that comes to mind, no. 

Q. Would you consider that to be within the 
standard of care that if an OB couldn't make it to the 
hospital in time to perform a stat C-section on one of 


its be< 

<y 
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their patients if they needed it, that another OB could 
perform that procedure? 

MS. WIDLANSKY: Form. 

MR. BLOOM: Form. 

THE WITNESS: Yeah, sure. I would have no 
problem asking someone or be asked by someone, 
no. 

BY MR. SILVA: 

Q. Right. Do you know if there is aff^policy at 
St. Mary's Medical Center that requires a patient who 
needs a stat C-section if the patient's attending OB is 
not available for the nurses to call for any available OB 
to perform that procedure? 

MR. MITTELMAJ^|Object to form. 

Join. 

MR. BLOOM: 

THE WITNESS: Yes, the item that — is that 
labeled lumber one? 

BY MR. SILVA: 


MS. WIDLANSKY 
: Ji 




Q. Yes, sir. 

A. Yes, Exhibit Number 1 is entitled: 

Emergencies within perinatal units. 

Q. Okay. Where on this does it state that if an OB 
is not available to perform a stat C-section on their 
patient that any available OB can do that? 
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O 


A. Repeat that question one more time. 

Q. Yeah. Where on this sheet does it state that if 
an OB is not available to perform a stat C-section on 
their own patient, that any available OB can do that? 

A. I don't know that it says that in that 
terminology, but it seems like category C under 
guidelines, number 2, guideline C, 2C. 

THE VIDEOGRAPHER: Can we changea 1 
quick? 

MS. WIDLANSKY: Actually IAwould like a 
break. 

MR. SILVA: Let's take a five minute break. 

(Break in the proceedings) 

THE VIDEOGRAPHER: ^tfe are now back on the 
video record at 3:40. This is the beginning of 
tape 2. 

BY MR. SILVI 



take a look at that emergency C-section 
protp^l doc ument we were referring to earlier. 

Referring to guidelines, Roman numeral II, 

tter C, is this a scenario where the nursing staff can 

r 

call for any available OB, if they feel the need to do 
so? 


A. 

Yes . 

Q. 

Okay. 


Okay. Do you know if Patrick Hare or Janice 
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Duckworth called for any available OB prior to the Rapid 
Response Team being called on January 26, 2011? 

MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Join. 

MR. BLOOM: Join. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. And it states here in this guidelirte^^'ftfhen in 
the opinion of a perinatal nursing staff determines an 
emergency arises and the primary physician is not 
inhouse, they can do that for fetal and/or maternal 
distress, right? 

A. Yes. 

Q. Now, were you in tWe hospital at approximately 
3:05 in the afternoon oh January 26, 2011? 

A. No. 

Q. Whare were you? 

A. I was at Good Samaritan Medical Center. 

Qa Okay. And what were you doing at Good Samaritan 
Me4|i(|fiJ Center? 

A. I believe I was finishing rounds. 

Q. So, according to this protocol if there's fetal 
or maternal distress and the nurses needed to speak to 
you and they couldn't get a hold of you, they could call 
for any available OB inhouse, correct? 


for fete 

4 
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1 

A. Yes. 

2 

Q. Do you know if the nurses attempted to call you 

3 

at any point in time prior to the Rapid Response Team 

4 

being called? 

5 

A. I do not know. 

6 

Q. Can you tell us when anyone from St. Mary's 

7 

contacted you regarding Heather McCants and 4 ,h r Sg, baby' s 

8 

condition on January 26, 2011? 

9 

A. I can't tell you with the specificity of the 

10 

exact time or moment, but I remember speaking -- I had 

11 

a beeper back then -- I remembe4 my beeper went off. 

12 

I was at Good Sam. I was actually leaving Good Sam. 

13 

I went back to the nurses' station and called Anna 

T 

14 

Pardon, which is Turner 2 S’Outh and spoke with Nurse 

15 

Duckworth. 

k. w 

16 

Q. You spoke with Nurse Duckworth herself? 

17 

A. Well, a clerk answered the phone and they 

vV 

either patched me through her Spectralmk, or she came 

to a phone, I don't know where she was, I don't know 

18 

19 

20 

ifCsIie was in the room or somewhere else. 

21 

Q. Sure. But you spoke with her personally? 

22 

A. Yeah. 

23 

Q. Did you speak with anyone else beside Nurse 

24 

Duckworth that day? 

25 

A. Initially someone else answered the phone and 
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then either connected me through a Spectralink or 
connected me to her phone. 

Q. Sure. But with regards to any medical issues of 
Heather McCants or her baby, did you speak with anyone 
else beside Nurse Duckworth? 

A. On that call? 

Q. Yes. 

A. No. 

Q. Let's get back to what was the 
getting ahold of you by St. Mary's 

Could they call you on your cell phone? 

^ V 

A. In general, I asked them to use my beeper 
because there was better penetration in the various 


the p 


cy 

roces 


:ss for 




ince some of the hallways and 
ed with lead. So cell phone 


hospitals that I go t 
some of the rooms 

signals are iff^ at ,Mat time in the facilities. 

So I had a beeper and a cell phone, but I 
always ajsked them to use my beeper first. 

Qm Did your beeper have any specific phone number? 
Di4T'they have to dial any number to get ahold of you 
through your beeper? 


A. 

Yes . 


Q. 

What was 

it? 

A. 

Area code 

561.937.8684. 

Q. 

8684? 
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A. Yes. 

Q. And do you know how records are kept of any 
phone calls that you get to that beeper, back in January 
of 2011? 

A. I don't think any records were kept. 

Q. What carrier did you have this phone number 
through? 


>Do 

cell^^one? 



paid 

irough yo 

I rneaajj yc 
was? 


o 

ir kno\ 


A. I don't really remember because, you Wow, 
when I pay the bills I never really paid attention. 


Q. Did you pay the bills througT%^ur practice? 

A. Yes. 

Q. Okay -- 

A. We could find ou4rr%u st don't know as we 
sit here today. 

Q. Right. you could go back and find out 

who the carrier 
A. Ye< 

Q. >Do $qu know if it was the same carrier as your 




No, it was not AT&T. 

Could you do that and find out who the carrier 


was 


A. Yeah. 

Q. -- and provide that information to your attorney 
and I'll request it. 
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A. Sure. 

Q. Besides your hospital practice did anyone else 
reach you on your beeper? 

Did you ever give that out for any personal 

reason? 

A. I'm not sure I understand your question^ 
could you repeat it. 

Q. Yeah, I mean, was your beeper us§rd^^fewRcLrily for 
your job as an obstetrician? 

A. Yes. 

Q. Okay. So any phone calls t you would have 
gotten to your beeper, more likely than not, would have 




been from a health care provider regarding a patient? 

e^^ght. 

>any re> 


Or my office, 


A. 

Q. Do you hajle^n^recollection of what time you 
got that beeper cal],'on the 26th? 

A. I remember that it was after 15:00, it was 
after three o'clock. And like I said, I was just 
about to leave Good Sam, and because I went back to 
thfe nurses' station and called in. 

Q. How long did it take you to get back to the 
nurses' station to make the phone call after you were 
notified on your beeper? 

A. Oh my gosh, however long it takes to walk 
about ten feet, turn around and walk ten feet. 
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A 


Q. And then how did you know what number to call 
from your beeper call? Does the number come through? 

A. Yes. The beeper was a numeric beeper. I 
know this sounds ancient. You would have to punch in 
the number and hit the pound sign, and that number \ 
would flash on my beeper. 

Q. Do you recall what number you got the phone call 
from? f' 

A. I don't recall the number, but it v %Sfd to have 
been 22741 because that's where Nurs.e % ^u*kworth was 
and that's where my patient was 

Q. Is that antenatal unit at St. Mary's? 

A. Yes. 

Q. When you say 22741, is there a three digit 
number before that? 

A. If — most of the nurses would punch in 22741 
because they think you're in the hospital. 


But 

urse Du< 

& 
at SI 


;y thir 
Q. >Ckay. 


A. But sometimes they would do the whole 
numeric, 881.2741. When I say "they" could be them or 
the clerk. 

Q. Right. When you got -- when you returned the 
phone call did you have any trouble getting through? 


A. 

No. 

Q. 

Okay. 


Okay. Who was the first person you spoke with 
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w 


at St. Mary's? 

A. An unidentified voice. I don't know who it 

was. 

Q. Do you know if it was a clerk or RN or someone 
else? 

A. I don't know who it was. I don't recall 
exactly who it was. 

Q. Do you recall what you said to t^t '’pec'son? 

A. Somebody looking for me. 

Q. Okay. Do you recall what they said to you? 

A. Yes. 

Q. What did they say? 

A. They said yes. 

Q. Okay. And what did you say in reply? 

A. They put me onWhatever it is, that transient 
hold, and then I was the immediately connected to — 
either Duckworth picked up or it was transferred up to 
her Socct;relink. But she literally almost immediately 
pick^jL up. 

). When you say "Spectralink," what does that mean? 
A. That telephone -- a telephone system you can 
patch through a landline phone to wherever the person 
is that has that phone. 

Q. Are those the Motorola phones that were provided 
to employees at St. Mary's at the time? 
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A. I don't know the brand, okay, but it's a 
phone, yeah, they carry the phone like you would carry 
a cell phone now, you know. And they would attach it 
to, I imagine, their waistband or whatever. And it 
was stuck to the person's you know, body, or in clos^ 
proximity to the body so if the phone rang they woul 
pick it up and answer it. 

u 

V 

you recall what she said to you? 

A. Yeah. I mean not word-by-w ut the gist 


Q. And when Janice Duckworth answerad^the phone, do 


of it was, you know, Ms. McCant 




respiratory 


'called. And the 
it appears to be 


arrest. And Rapid Response 
baby's heart rate went dc 
coming up. 

Q. Do you reca^J. if she said anything else to you 
besides that? 

A. Thg^e were the elements that I have 
independent recollection. 

Qa Okay. Did you say anything to her? 

A. Yeah. I said, let's get her ready for an 

emergent C-section. I'm at Good Sam and on my way. 

Q. Did Nurse Duckworth tell you that Heather also 
experienced abdominal pain? 

A. Not at that time, no. 

Q. Did Nurse Duckworth tell you that Heather 
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McCants desaturated? 

A. Yes, because -- well, I believe what she told 
me -- I can't remember specifically. Let me back up. 

I don't have an independent recollection of 
the desaturation, but whatever she told me the fir 
thing I thought of is pulmonary embolism. 

Q. And at that point did she tell you ' 

Dr. Sanches was in the room? 

A. No. 


ilav 



Q. At that point did you kno 




way or the other 


if the Rapid Response Team had i 

MR. BLOOM: Form. 

THE WITNESS: Yj 
BY MR. SILVA: 

Q. You knew 

A. Yeah. She^said Rapid Response was here. You 
know, the heart rate is back up. You know, whatever 
her vital signs were, I believe. 

Qtr So, no one told you that Dr. Sanches was in the 
refom? 

MR. BLOOM: Form. 

BY MR. SILVA: 

Q. Correct? 

A. I don't recall. I have no independent 
recollection of Dr. Sanches' name being bantered 
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around. 

Q. Do you recall if you asked if any OB was in the 
room and responding to the Rapid Response Team call? 

A. No. 

Q. Did you request to speak to the OB in the ^oom? 
A. No. 

MR. BLOOM: Form. 

BY MR. SILVA: 

Q. Do you know if any of the OBs in the room 


he roo: 

4T 


requested to speak to you? 
A. No. 

Q. Have you ever been 
Team call at St. Mary's? 

A. Yes. 

Q. On how m 

A. I don' 

than ten? 


Q. 


Mo 


UCCli 111V 

. 

any occasions: 
t know. 


OBs i: 

41 


ed in a Rapid Response 


|eth 
u knc 


A. >*You'know, I've been doing this a long time, I 
rn't recall how many times. Probably less than 
!s, probably less than five. 

And you were the OB in that circumstance? 

A. I was an OB that was in the hospital at the 
time, correct. 

Q. Okay. Is it your understanding that the Rapid 
Response Team for the OB floor requires an OB to be part 
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of the team? 

MR. BLOOM: Form. 

MS. WIDLANSKY: Join. 

THE WITNESS: Whether it does or doesn't I 
would respond anyway. I don't know what the 
actual requirements are, but if there's somebody 
on any of the maternity floors and it ma’^&nvolve 
a pregnant patient, as an obstetrician Misespond. 
BY MR. SILVA: 

Q. After you received the phori 



returned the phone call did yo 
Janice Duckworth after what you 
A. No, not that I 



11 and you 
nything else to 
jJist told me? 
call. 


Q. Did you telj^^ni?e Duckworth to call the 
operating room? 

A. No, becauSj^I did that myself, 

Q. Di^Lyou tell Janice Duckworth to call the 
anesthesiologist or OB? 

A. No, because he was in the OB O.R. at the 
tifoe. 

Q. Did you call the operating room and tell them 
that an emergent C-section had been called by yourself? 

A. I called the OB operating room and told them 
that I was calling an emergent Cesarean section. 

Q. Who did you talk to? 
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A. I don't recall. 

Q. What did that person say to you? 

A. We are finishing up a case and we'll get the 
room ready. 

Q. How many OB operating rooms are contained 
St. Mary's? 

A. Well, we have two on the obstetrical/ 

L. 

droom 

w r 

in the main O.R., if there is overflow, 


and we have the availability of every opetfci^ing 

\J 


<L 

1 fl-por 

. 

l ncr roor 




u w vv • 

:£few 


Q. Did anyone tell you that there was another case 
going on in the second OB room: 

A. No 

Q. So, it was your understanding there was one case 
going on in the OB operating room? 

A. Correct. 

Q. Do you know how many OB anesthesiologists were 


on duty that day? 
A. >4Jo. 


it dayl 


Q. Do you know if St. Mary's keeps more than one 
anesthesiologist inhouse in case that two OB operating 
rooms need to be ready at the same time? 

A. During the day what I'm aware of is that 
during that time period Dr. Lane was primarily there 
almost everyday, unless he was on vacation, on the OB 
floor. 
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1 

And that they always seemed to have the 

2 

availability of literally every anesthesiologist that 

3 

was in the house that day. So whatever, they always 

4 

had a backup anesthesia for OB. They always had a 

5 

third anesthesia for OB. 

6 

Now, I don't know how many anesthesiology ta 

7 

they kept in the main O.R. or out in the Kimm^Hij 

8 

Center, but there was like a domino -- a neveltse-Tiding 

9 

V, ) 

number -- I never ran out of anesthesiologists, let me 

10 

just put it that way. 

11 

Q. There would never be ag&eason to delay an 

12 

emergent stat C-section becarffl^there' s a lack of 

13 

anesthesiologists at St. Mary's; is that fair? 

14 

MR. MITTELMAB^y Object to the form. 

15 

THE WITNESS; In general, the anesthesia team 

16 

was -- I was nevet not able to have an anesthesia 

17 

team. 

18 

BY MR. SMjVA: 

19 

0, Did anyone tell you that there was no 

20 

anesthesiologist available to perform the type C-section 

21 

you wanted to perform? 

22 

MR. PUYA: Form. 

23 

THE WITNESS: No. 

24 

BY MR. SILVA: 

25 

Q. Do you know if Dr. Lane was the anesthesiologist 
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in the other operating room? 

A. Yes. 

Q. Did Dr. Lane come and talk to you on the phone 
about the patient's condition? 

A. No. 


Q 


Did you ever have any conversations with* 


A 


i pe rf 

Q 



Dr. Lane regarding Heather McCants, or her bai^^prior to 
coming into the operating room before you/^rftwrfned the 
procedure? 

A. Yes, because when I arrived. — fou know, Good 
Sam and St. Mary's are like two miles apart and it 
takes five to seven minutes, maybe ten minutes 
depending on the lights. 

When I got tc^Jie OB 0.2. I stuck my head in 
because they were still working on finishing up the OB 
case that was in prioress. And I told them we had an 
emergent Cesarean section to follow. 

Q. >What time did you do that? 

A. I don't know exactly. I would say based on 
th& note that I wrote probably before — let's see, 
this note was timed as 3:20 p.m., so before 15:20 p.m. 

Q. So it's your testimony that you were in the 
hospital before 3:20 p.m. on January 26, 2011? 

A. Correct. 

Q. At St. Mary's? 
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A. Yes. 

Q. Okay. Now, is the note that you're referring to 
a handwritten note? 

A. Yes, these are not Bate stamped, but it looks 
like this. 

Q. I have it, yes. 

A. Okay. 

Q. Did you write any other notes beside^fcfenat one 
prior to performing the C-section on Heather McCants? 


L-section on Heat. 

A. I wrote the consent form, /but that wasn't 
really a note. 

Q. So beside — 

A. I signed it. Filled it out and signed it. 

Q. Beside that pr%re^s note, did you write any 
other notes in the medipifel record? 

A. No. 

MR. SILVA: I'm going to mark this document 
as plaintiff's Exhibit Number 5. There you go, 


ni\ • o _l u v. 

as plaintiff' 

, 

sir. 


(Plaintiff's Exhibit No. 5 was marked for 
identification) 


Q. Is that the note that you're referring to? 


BY MR. 

SILVA: 

Q. 

Is t 

A. 

Yes. 

Q. 

Now, 


Q. Now, I want you to take your time, and I'll find 
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my copy. 

I want you to read that note into the record and 
do it in a way that the court reporter can get it down. 

A. "January 26th of 'll, 3:20 p.m. On-call 
note. Call because patient had respiratory arrest. 

Upon administration of medication to clear PICC J^Mie. 

Baby had approximately ten minute deceleration. 

Patient has tachycardia with concerns about possible 
pulmonary embolism. Hospitalist, Jumapao i3#iied. 
Recommend Cesarean section delivery*. Pros, cons, 
benefits. Patient transferred t4., labor and delivery." 

Q. Okay. When you wrote this note had you examined 
Heather McCants previously? 

A. Previous to note, like in the immediate 

previous -- 

Q. Yes 

A. -- or previous like days before? 

Q. HO, Vo. After she had the reaction to the 
Cathflo that was administered at 3:05 p.m., prior to 3:20 
di41 you examine her? 

A. Prior to 3:20? 

Q. Yes. 

A. I don't know. 

Q. If you had would you have documented that in the 
medical records? 


at 
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=^V' f 

vV 


A. Not necessarily, because this was basically a 
disposition note. 

Q. Okay. So, is it your practice to document in 
the medical record any time you lay your hands on a 
patient? 

A. Well, to the best of my ability. I mesy 
I'm in an emergent situation I may not documerfi 
because I may be interested in getting thf^atient 
ready to do a procedure. 

Q. Is that the reason why youA Ft document that 

A 

you may have examined her, because were trying to get 
her to the operating room to get h?r baby out as soon as 
possible? 

A. Well, that may be OTie of many explanations. 

Q. But that coulsrbe an explanation, right? 

A. That could be one, but there could be more or 
less to thaWexplanation. 

f 

have any recollection as you sit here 
ry examination that you did on Heather McCants? 



toda 


: 


Q. A ® 0 

< 




t exp] 
yyu i 


A. 


On this day and time? 
Yes. 

No. 


Q. Do you have any recollection of any fetal heart 
monitor strips that you looked at? 

A. Yes. 
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Q. What's your recollection of that? 

A. I looked at, and I see there's a copy of it 
here, the fetal heart strips from around 15:00 on -- 
Q. I'm talking about outside of the medical 
records, just off the top of your head recollection? 
A. Do I have an independent recollection? 

Q. Yes. 

A. 

the strips. I don't have an independe 
of everything I saw on the strips 

Q. And you did that befor@4^3%t,^tarted the 
procedure, right? 

A. Yes. 


I have independent recollection I lo 





A 


d at 


A 

that y 


4 


.dent 

PS . 

e you st 


recollection 


at you read this note at 3:20 
sn out until 3:52? 


this 


Q. Are you awar< 

A 

and the baby wasn'j' 

A. Yes, I'm a^sPre of that now, yes. 

Q. At^his point had the C-section been already 
called? 

A. IJps. 

And that was an emergent C-section? 

A. Correct. 

Q. Now, when you write: Called because patient had 
respiratory arrest upon administration of — advice to 
clear PICC line? 

A. Upon administration of medications — 
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Q. Medications? 

A. — to clear PICC line. 

Q. Where did you gain that information from? 

A. Nurse Duckworth. 

Q. Did you have any additional conversations with 

Nurse Duckworth before you read this note after 
le call? 


phone call? 


A. Yes. 


had with her? 


:nmg m any < 
:e besides th< 


conve 


O 


Q. And did she add anything in any conversations 
that you included in this note besides the phone call you 


Q. Do you have any recollections of how many 
conversations you had with tfurse Duckworth before you 
read this note after the phone call? 

A. After the fj^rst phone call there was a second 


phone call, that happened after this note asked 


where's >be 
Something a 


all, that happened af 
tefoe patient, and ho^ 
ng along those lines. 


and how is the patient doing. 


That second phone call, did you initiate it or 
were you called? 

A. No, I called. 

Q. Do you recall what time the second phone 
occurred at? 


A. No. 
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Q. Was before 3:20? 

A. No, it was after. 

Q. How does that work? 

A. I called to see where the patient was because 
the patient wasn't in the operating room area. 

Q. Okay. 

A. So, I wanted an updated report of where the 

i\ \ i * 

patient was. 



A 


Q. 

call? 

A. 


Where were you when you made that second phone 


om there is a 


From outside the operal 

little phone station there, J^i'fe^ie nurses -- kind of 




Le tha- 

ting roc 

H p nii t c 


Do you recalinlhat time you made that phone call 


-V 


O 

afte 


like a mini desk station., 

Q. 

at? 

A. No. 

Q. It was after 3:20 though, but before the 
deliver^?** 

A. Correct. 

A3 Were you concerned about where the patient was? 
A. Yeah. I wanted to know whether they were in 
the process of bringing the patient down. 

Q. And who did you talk to when you made that phone 
call? 

A. Ultimately Nurse Duckworth. 
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& 


C 




A 


go up 


Q. And what did she tell? 

A. She gave me a status report. 

Q. Do you recall what she told you on the second 
phone call? 

A. No, not specifically. I don't have an 
independent recollection of everything she saic 

Q. When you arrived at the hospital d^< 
and see Heather McCants? 

A. No. 

Q. Where did you go? 

A. I went to the operating room, to the 
obstetrical operating room things going. 

Q. 

A. Correct. 


Okay, you went straight to the operating room? 

Q. And it was your a£ 

going to be brought down to the operating room so you 


issumption that the patient was 


could perform the C-section? 

A. >*Well, that in fact is what happened. 

Qtr Okay. So, why did you make that second phone 
caQm 

A. Because I wanted it faster. And I wanted -- 
if there was some issue upstairs that was delaying 
that I also wanted to be sure that if I needed to be 
up there rather than down there that I was up there 
rather than down there. 
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I mean, I was concerned about Ms. McCants and 
I knew the team was doing the best they can to get her 
in there timely, but you know, if there was some issue 
that came up because they were in the middle of 
another intervention I certainly was going to be 


proactive and find out what it was and see what I 

cr 




could do to expedite it. 

Q. Were you concerned about her bab/^cilbwnen you 
made that second phone call? 

A. Of course. 

Q. Did you ever leave the,^3^gff the operating 
room after you arrived at St^/^j^ry ,; s before you performed 
the C-section? 

elevator bank because I 

was going to go up^fc^T^' 

Q. Elevate 

A. You know, elevators, they have three -- a set 
of three^levators, and another set of three 
elev$ 

I went to the first set of three elevators 
was going to go upstairs myself to see what I 
could do to move things along. 

Q. Okay. What floor is the OB operating room on? 

A. First floor. 

Q. And is that the operating room you went to? 


e^ele 
vators. 

and I 
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± 11 

,-s 


A. Correct. 

Q. You didn't go to the main operating room? 

A. Correct. 

Q. And when you arrived at St. Mary's, was the 
procedure in one of the OB operating rooms still in\ 

process? -O 

A. Yes. I stuck my head in the room, saw 
Dr. Lane, saw the patient, saw the nurses. They were 
aware we were going to do a C-section. 

And then I went to the other room, there's 
two C-section rooms. The C-section room that was 
unoccupied and I moved some of the equipment. 

y<VV 

They have these aluminum, square aluminum 
boxes where instruments ar^kept. Sometimes they're 
kept, you know, after they're used they're usually 
stored in there and. they're taken down to wherever 
sterilization happens. 

yASo, I kind of moved some equipment around to 
the transfer of the patient and saw the 
re^rn had been mopped and all that. And I may have 
pulled my gloves -- probably pulled my gloves and gown 

V 

because I'm kind of a big guy and you know I always 
have to get my gown. 

Q. Did you tell Dr. Lane that this was an emergent 
C-section? 
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A. Yes. 

Q. So, did he hear you? 

A. I can't speak for -- you know, a lot of 
things are happening in an emergency room. Somebody 
sticks their head in they usually listen to whatever 
they say. 

Now, I can't speak for Dr. Lane. looked 

at me so I assume he heard what I said. Hewiaodded. 

He didn't not hear what I had to say. r^ftfean, you've 
been hearing what I have to say. 


A 


Q. 

A. 


Sure. Why did you g 


Well, because afte 




ay. 

o to th( 

■hhpa pal ' 


e elevator bank? 


e call I made to Nurse 


Duckworth I was kind of anxious to get this case 


going. 

So I went to the elevator bank and the door 
opens and, Laurie, I forgot what her last name is, the 
Director of OB came out and she told me that they're 
on theijsKway. 

Q+ When you said Laurie, are you talking about 
Laurie Monte (phonetic)? 

A. Yes. If I masticate her name I'm going to be 
-- I'm fried because I'm on video, but I know her as 
Laurie. She is the Director of Maternal Fetal. 

The door opened, it was the first elevator of 
the three, she was coming out because she had been on 
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the second floor helping Ms. McCants get ready. And I 
said, what's going on. She said they're coming right 
down. That was that. 

So I turned around and badged back into the 
OB O.R. area. 

Q. Who else was on the elevator with -- 
She was by herself, nobody else. 

lS«Wpe 


A. 

Q. 

room? 

A. 

Q. 




At that point you went back to/^hSWperating 


Correct. 

Did you notify any o: 

A 


the J 


operating room that this wal 


A. 





mrses in the 
emergent C-section? 


They knew that from-fthe first time -- I did 

\ 


not re -- I did that one time when I stuck my head in. 
Told the nurses, they looked at me nodding their heads 
acknowledging they were finishing up and that they 
would prepare the next room, and so forth. 

Q. Was there more than one team to perform an 
emergent C-section available at St. Mary's that day? 
W’ I don't know. 

Q. Well, what nurses were in the operating room 
where the procedure was going on with Dr. Lane? 

A. I remember Milsa and Barbara A-K-A-N, Akan. 

Q. How about Nurse Braga? 

A. She was somewhere. Yeah, I think she might 
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have been the circulator. She was there as well. 

She's there during the daytime. 

That was it. Those were the three that come 

to mind. 

Q. Right. So those nurses were doing the procedure 
that was going on in one of the OB rooms, right 
A. Correct. 


Q. 


Did you ever ask for another team to 

the emerge 

& 




available so that you could perform the emergent 


OB O.R. procedure 


C-section as soon as possible? 

A. No. 

Q. Do you know when th| 
finished at? 

A. No. 

Q. Did the f OB O.R. procedure have to finish 
before you start he emergent C-section on Heather 
McCants? 

A. >4Jot necessarily. 

Qa Well, my point is was it the same crew that was 
inCrae operating room in the first OB O.R. that was used 
for the procedure you performed on Heather McCants? 

A. I believe it was the majority of them, if not 
all of them, because someone would have had to recover 
the patient that just had the Cesarean section. 

Q. Okay. Do you know what type of procedure was 
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being performed in the other operating room when you 
arrived? 

A. Yes, it appeared to be a regular Caesarian 
section. 

Q. Just a routine Caesarian section? 

A. I can't speak to the category of Cesarean 
section, but what I mean by regular, it was -1'ilce -- it 
was not like a complicated Cesarean section. 

It seemed like -- I saw the baby^wft, the 


placenta out, and they appeared to be sewing up. So 


an 


they were at the finishing end 
performed Caesarian section. 

lor 


Q. 


Do you recall h. 



egularly 


the elevator bank yo 
appeared? 

A. No, I 


u wait 

/V 


long after you came back from 
itefr until Heather McCants 


record times. 


Q. Di^.jou lay eyes on Heather McCants before she 

vV 

was -- her baby was delivered m the operating room? 

A. Yes. I spoke to her in the area that -- in 
thfet area where the nurses -- mini nurses' station is 
located when she arrived. 

Q. When she arrived, is that like a pre-op holding 
area? 

A. You could call it that, I don't think -- it's 
really a hallway that leads into two operating rooms 
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A 




why ’ 


and outside the operating room there are two wash 
basins. 

Q. At that point when you first saw Heather, were 
you scrubbed and ready to perform the surgery? 

A. No. 

Q. What did you do next? 

A. I spoke to Ms. McCants. I got her a 

consent form. I explained to her the pros an^fee'ons 
and the risk of benefits of surgery, why we were doing 
this. 

I reviewed her chart. X? viewed her medical 

iewed the strips that 

were available. 

Q. So her chart came with her? 

A. Yes. 

Q. Do you know if she already had an informed 
consent sigr^d for a C-section? 

A. >iJo. I do know, the answer is no. 

Q. She did not? 

A. She had signed it, but it had not been signed 
by a surgeon. So another one was generated by me, 
handwritten by me, and she signed it and it was 
witnessed in the usual manner. 

Q. Is there any reason why you just didn't sign-off 
on the first consent form that she signed all the way 
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back on January 12th for the C-section, to save time? 

A. It's my custom to be specific if I'm going to 
do a Cesarean section. So it's not uncommon for me to 
generate a Cesarean section form when I in fact am 
going to a Cesarean section for — you know, it's 
always suspect if you tell someone, here, I want you 
to sign a consent form that covers a blanket /fliewry 
possibility. And then it gets confusing as tlbwhether 
that possibility was entertained at the time of the 
initial signature or the time that the procedure is 
actually performed. 

In order for clarity I generally -- if I'm 
going to do a Cesarean section you will sign a fresh 
form the day of the prs^fedure, and you'll get a clear 
explanation as to the w^y. 


Q. Okay. So, you felt that you needed to do that, 
you had the time to do that, even though that another 
consent iorm for a Cesarean section was already signed on 
the chart, you felt you needed to do that? 

\ %. Took very little time. 30 seconds at most. 

Q. 30 seconds. Did Heather McCants have any 

questions for you? 

A. I recall we had a conversation, but I don't 
recall what -- I don't have an independent 
recollection of what the exchange was about. 
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It seemed like she understood because 
obviously she was there for the rapid response. 

Q. Did Heather McCants read the document? 

A. Yes, appeared she did. 

Q. I mean, did you sit there and wait until 
read the document before you signed-off on it 7 
A. It wasn't that kind of a read. It 


lt? ^ 


L she 

A 


like, okay, and signed it. But she looke€^at it. I 


can't speak to her ability to read. 


Q. Then you state on this on-cal.'. note: The baby 
had approximately a ten minute 4ec^>ibration. Do you see 
that? 

A. Yes. 

Q. Where did yoiPfrc h£r that information from? 

A. From Nur^t®ukd^Worth. And it was confirmed 
later when I sa wthe strips myself. 

I actually think I counted maybe nine minutes 

Y 

Before recovery. Now, it wasn't down m 
fiftiai. cl&'sixties for nine minutes. It was down in 
:ifj£ies, sixties for an indeterminate amount of 



or something, 
is or 



And then there's a rise you know, into the 
normal range, which is 110 or more. And then you 
know, a little bit of an over rise thereafter. 

Q. And then you state here: The patient has 
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tachycardia with concern about possible pulmonary 
embolism. Right? 

A. That's the mother, correct, Ms. McCants. 

Q. Okay. And beside yourself did anyone entertain 
a differential diagnosis of the pulmonary embolism?^ 

A. Yes. 

Q. Who? 

A. The hospitalist, Dr. Jumapao, ’Ifeefave her 

the clinical presentation thought the jng_ is a 

have caused 
issues, that 
le differential 

A % 

diagnoses. 

And she was ifeement to come in and 


sm 

cr 


possibility among many things thatAcou 
the respiratory arrest or respiratory 
pulmonary embolism was one ^ hV ^ ^ 


evaluate the patient 



possible pulmonary embolism. 




Q. Did Dr. Jumapao do that before the C-section or 
after? 

A. >sAf tl 

Qnsj Did the pulmonary embolism being in the 
differential in any way delay this emergent C-section? 

A. No. I mean, other than the possibility in a 
more perfect world I had to call the hospitalist, who 
was an internal medicine physician to alert them I 
needed an emergency consultative notes -- emergency 
consultative services because I had a patient who may 
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have sustained one of many possible differential 
diagnoses. It was included: Rule out pulmonary 
embolism. 

Q. Did anyone ever tell you they thought Heather 
McCants had an allergic reaction to the Cathflo? 

A. Yes, absolutely. 

Q. Who? 

A. I believe it was Nurse Duckworthr^aTi^while 
her diagnosis was uncertain, that in n ursing 


,C v 


assessment point of view that manyAt 


happened, including a reaction 




s could have 


necessarily an 


n to Cathflo because 
ted to when the 


allergic reaction, but a r egi 
it seemed to be temporal; 
respiratory code was 

Q. Did you conclude that the respiratory 

arrest could have b^en caused by an allergic reaction to 
the Cathflo^. 

A. 

diagno 13V However, you know, in a differential 





•Well, it was certainly on the differential 


osis you make a list of several things it could 


It could have been a reaction to Cathflo or 
an allergic reaction to Cathflo. In an obese patient 
who has been on bedrest for premature rupture of 
membranes it could septic emboli from the fetal 
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placental uterine units. 

She could have had a DVT. She could have had 
— there are many things that could have caused an 
acute respiratory arrest. And certainly, you know, 
she had also a previous history of cardiac 
tachycardia, the mother. So there are multiple^&hings 
it could have been. 

Q. On your differential list was a■rea%t4on to 
Cathflo causing the respiratory arrest higher or lower 
than your differential of pulmonary embolism? 

A. To me it was lower because, as I recall, she 
had Cathflo before without reaction. Now, a lot of 
things can happen as a cause and effect, and some can 
be as a coincidental. 

For an exampldC it could have been 
coincidental that Cathflo had been administered, but 
the actual underlying cause could have been more 
serious, like a pulmonary embolism. So we need to 
rule that out fairly quickly to save the life of 
Ms< McCants if she had an acute pulmonary embolism. 

Q. Who told you Heather McCants had Cathflo prior 
to this occasion? 

A. Nobody told me that. But, I may be wrong on 
that issue, but I remember I looked back to see -- I 
think -- I thought she had Cathflo before because I 
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saw an order for Cathflo on a different date, if I 
wasn't mistaken. Now, I don't know if that's 
maintenance for Cathflo, you know, to keep the 
catheters open or not. 

Q. Did you think that she had Cathflo on a pri4r 
occasion make you list a reaction to the Cathflo lower 
the differential diagnosis? 

A. Again, that thought process occurred ? %£xer 

r as ux 


the Caesarian section. 

My thought process was it wa 


iknown the 


response 


he had a pulmonary embolism 
ng that i 


actual cause of her need for a rat 
gravest concern was if she 

that we need to do testing tHl^ is not possible while 
the patient is pregnant. 

Furthermore, bne baby had sustained an 
abnormal fetal heart rate abnormality. And 
furthermore, the mother's status had changed with a 


lift: 


maternaL^puls |2 that was heretofore much lower, and now 
it's in the - 150's up to 160's during the procedure, 
du4rwj[ the C-section. 

And that was also consistent with a possible 
pulmonary embolism. You may get tachycardia, maternal 
tachycardia if the mother's had a pulmonary embolism. 

Q. Did you know if Heather McCants had any prior 
medical history of maternal tachycardia? 



on 
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A. Yes, in the past. 

Q. So it wouldn't surprise if you she had 
tachycardia, would it? 

A. Well, one thing is there is tachycardia and 
there is tachycardia. Okay? 

If we are talking about she had some episodes 
where her pulse was a little bit over a hundred beats 
per minute, yes. Had she ever demonstrated daring her 
hospitalization that her pulse was 140 to 160 and she 
had shortness of breath, chest pain, abdominal pain? 


No 


So, there's tachycardia and there's 
tachycardia. 

Q. Did you revi^ ■ Heather McCants' EKG that was 
performed during ffid Response Team call 7 

A. Yes 

Q. An^do you have any recollection of what that 
EKG showed? 




A. As an obstetrician reviewing an EKG it 
appeared to be sinus tachycardia. 

Q. Do you know if an EKG has any telltale signs 
that are seen in a patient who has a pulmonary embolism? 

A. Well, one of the things that I know for sure 
is that you will see an elevated pulse. And that was 
enough for me to call, you know. That's even before I 
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saw the EKG, based on the report of Nurse Duckworth, I 
felt confident I needed someone who specialized in 
medical management of pulmonary embolism. 

I'm not a specialist. My scope of practice 
is obstetrics and gynecology. 


Q. An elevated pulse is an extremely nonspss|if i^ 


Okay. So you would conclude t t based upon 

X V 

Xse that any patient 




finding in a patient; isn't it, Doctor? 

A. Not in one who has had acute shoyfne^fc^&f 
breath to the point a rapid response ha,a t'SWtfe called. 

Q. 

just a physical finding of a 

in the world could have a pulfffe#ar^ embolism? 

MR. BLOOM: Form. 

MS. WIDLANSKY: Fo%. 

THE WITNESS: rou' re mischaracterizing what 
I'm saying. I t(XLd you there is tachycardia and 
there is tachycardia. 

>There are some patients who have underlying 
cardiac diseases that have already been worked 
up. There's patients who have an acute change of 
status, which is this clinical situation, where 
they have acute onset of shortness of breath, 
persistent post rapid response, maternal 
tachycardia, chest pain. 

I think it is reasonable for a prudent 
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ve 




physician to include pulmonary embolism in a 
differential diagnosis in such a patient, 
especially if they know this patient has been on 
prolonged bedrest; this patient is five foot 
four, more than 330, probably 350 pounds, 
somewhere in that range; and continued to have 
persistence of tachycardia despite basic 
resuscitative efforts, increasing fli^lctcf^sfd 
oxygen. 

BY MR. SILVA: 

Q. Did you write any orders "*%i/fieather McCants at 
any point in time during th^S^J&s^italization for DVT 
prophylaxis? 

A. Yes, I believe sh^had sequential compression 
stockings since the time of her initial admission. 

Q. And you specifically remember writing that 
order? 

A. >*Well, if I didn't write the order one of the 
physicians on my team wrote the order, but the order 
wa'fe written, yes. 

Q. We'll get to that in a little bit. But can a 
patient who is having an anaphylactic reaction, allergic 
reaction have an increased pulse? 

A. Yes. 

Q. Did you ever have a prior patient/physician 
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: yoi 


A 



relationship with Heather McCants prior to you being 
assigned as her attending physician at St. Mary's Medical 
Center? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: I don't believe so. 

BY MR. SILVA: 

Q. Can you tell me how it came about th^fc^fcr were 
assigned to be her attending physician on/dantiary 12, 
2011 ? 

A. As was my general practice at St. Mary's, 

I've been part of the perinatal/^ansfer team when 
outlying physicians and hospitals have patients whose 
obstetrical medical acuity exceeded their capacity. 

One of the great things about St. Mary's is 
it subserves about a ten county area as the most 
experienced level tfyiPbe nursery. And it's not 
uncommon fo%jpatients that have these medical issues 
to be asked to *be transferred. 

Ai nd in order to be transferred you have to 
have^gg, accepting physician. 

I need to take this call, if I may? Can we 
go off the record? 

THE VIDEOGRAPHER: Off the record at 4:25. 

(Break in the proceedings.) 

THE VIDEOGRAPHER: Back on the video record 
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1 

at 4:25. 

2 

BY MR. SILVA: 

3 

Q. All right, so sir, because she was transferred 

4 

to St. Mary's you were assigned to take care of her as 

5 

the attending physician? 

6 

A. No, I wasn't assigned. When I first started 

7 

in 1987 I started the perinatal transfer teafffSj whose 

8 

purpose was -- because I was also the f L.rst -ass.i slant. 

9 

W J 

director of the high risk, it's called the HRPIC 

10 

(phonetic) Program at St. Mary's. 

11 

So, like I said, one of, you know, my 

12 

passion is high risk obstetrics. So when I came here 

13 

I started the high risk perinatal transfer team and 

14 

started the high riskl^rogram for patients. 

15 

And then I stepped down and a perinatologist 

16 

runs the program now. But it was not uncommon for 

17 

high risk patients to be identified in counties that 

18 

don't ha*e the level of acuity that St. Mary's has. 

19 

And ' they have to transfer them to a physician who 

20 

isCwilling to accept transfer. 

21 

And I'm one of those physicians. And I was 

22 

contacted, and I agreed to accept transfer. 

23 

Q. Who were you contacted by? 

24 

A. I don't recall specifically. It may have 

25 

been the transfer center. It may have been a 
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c 


& 


physician. 

Q. It wasn't Heather McCants, was it? 

A. No. 

Q. It was somebody from St. Mary's Medical Center? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: I don't remember. I don' 

remember. 

BY MR. SILVA: 

Q. Do you know if the patient, Heather McCants, 
came straight to the OB unit or di,4ishe go to the 
emergency room? 

A. I believe she was previously already 
hospitalized at Indian River Medical Center, and she 
was transferred to actuall^2 South. 

So I don't thiftk — she may have had a short 
visit in triage on her way upstairs. 

Q. Are,..there other physicians who have privileges 


HL 6 

' s Me 


at St. Mary' i!L Medical Center who take care of similar 
types of patients like Heather McCants? 

Q. Like who? What names? 

A. I can't say that I know the whole list. 

Q. Give me some names. Any names. 

A. Well, among the perinatologists there's 
Dr. Jones, Dr. Morel, possibly Dr. Guidetti and 
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Dr. Deutsch during that time period. 

There is Dr. Litt, Dr. -- hold on, it will 
come to me — there are several. 

Q. Do you know how you were picked instead of any 
one of those doctors to take care of Heather McCanl 
A. Are you trying to suggest I'm not a gc 

0 


:an4s? 

4 


Q. 


No, I'm not at all. I'm trying to 


you were picked as opposed to somebody, el 



you why 


J 


A. Why not me? I told you ]A,started the high 

V r 

I was the originator of the 


, ih 


t'e orig: 

n 'ad relationships among 


risk program in 1987, 
perinatal transfer program 
many doctors in the ten county area that don't have a 
level two nursery, that don't have that level of 
expertise that makes St. Mary's stick out in terms of 


a perinatal transfer center. 

Q. Why wasn't Dr. Morel picked by St. Mary's? 
>kMR. MITTELMARK: Objection to the form. 

THE WITNESS: Well, St. Mary's didn't really 
make the pick. I think the pick initiated with 
the attending physician at Indian River. And 
possibly he knew of the availability of my 
services. I also work in conjunction with a high 
risk physician, Dr. Stoessel, Dr. Deutsch and 
Dr. Guidetti. 
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BY MR. SILVA: 

Q. Do you know if there is any documentation in any 
medical records at the Indian River Medical Center that 
pick you as the attending physician at St. Mary's? 

MR. MITTELMARK: Objection to form. 

MR. BLOOM: Join. 

MS. WIDLANSKY: Join. 


.Cv 

THE WITNESS: Yeah, I don't know the^terewer 

>ut it 



, 

A A _ / 1_ 


t may 


to that. I don't recall seeing it, but 

exist, I don't know. 

BY MR. SILVA: 

Q. Do you know who Hea£fi&^ MdCants' prior OB was 7 

A. I know of him, I%on ' t know him 

personally. 

Q. What's hij 

A. Give m4. ongSecond. Dr. Zoffer, Z-O-F-F-E-R. 
And in the p^st, T believe I have accepted patients 
for tranter £rom Dr. Zoffer. 

Q* Did you talk to Dr. Zoffer specifically 
regarding Heather McCants? 

A. I don't recall. 

Q. If you had would you have listed that in the 
medical records? 

A. Not necessarily. 

Q. What is the function of the attending OB at 
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C 


J- J-N-' J- J 

' 4 $ 


Lad so 


4 








St. Mary's? 

A. I don't know what you mean by attending OB. 

Q. Did you consider yourself the attending OB at 

St. Mary's for Heather McCants? 

A. I guess that's one way you could describe-^my 
role, yes. I was the primary care physician 
responsible for Ms. McCants. 

Q. Did you evaluate her on the day^^l^teol: to 
January 26, 2011? 

A. Yes. 

Q. Did you ever conclude,feh^l^he had 
chorioamnionitis ? 

A. No. 

Q. In fact, sh^lfcid Jome intravenous antibiotics 
the first few day^^r^d then those were discontinued, 
right? 


A. Pec protocol, yeah, usually you would give 
them for like. Zithromax -- I'm sorry, you give a 
couple of antibiotics for up to five days and then you 
discontinue them if there were no signs of acute 
infection, correct. 

Q. And they were discontinued in Heather McCants 
case, correct? 

A. Correct. 

Q. When you first got privileges at St. Mary's 
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Medical Center did you ever have any conversations with 
anyone from risk management or the hospital regarding any 
commitment to quality of care initiatives to patients? 

A. You are asking me to comment on something 
that may have happened 27 years ago? 

Q. Yeah, sure. 

A. I don't recall. 


Q. Okay. How about any time throug^^ou 

\J 


& 


recredentialling process every two year.q? 

A. What was the question? 

Q. Ever have any conversat4Qfi%^ith anyone at 
St. Mary's regarding commit 


patients? 


imitment t< 


r ears ? 

tions wi 


■*■0 quality of care to 


A. I don't have an independent recollection of 
that. 

Q. I'm going to have you take a look at this 
document, which is going to be marked as plaintiff's 
Exhibit Number 6. 


- s T-eke a look at that, sir. 


(Plaintiff's Exhibit No. 6 was marked for 
identification) 

BY MR. SILVA: 

Q. Have you ever seen that document before? 
A. No. 

(Plaintiff's Exhibit No. 7 was marked for 
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identification) 

BY MR. SILVA: 

Q. This is, Exhibit Number 7 is a St. Mary's 
Commitment to Quality brochure. Have you ever seen that 
document before today? 

A. No. 

(Plaintiff's Exhibit No. 8 was marked for 


identification) 

BY MR. SILVA: 

I'll have you take a look 


10 

Q. 

11 

Number 

12 


13 


14 


15 

BY MR. 

16 

Q. 

17 

A. 

18 

Q. 

19 

A. 

20 

meeting 

21 

coffee 

22 

them. 

23 

Q. 

24 

A. 

25 

Q. 




c 


& 


Prior to today have 
MR. MITTELMARK: 




6r 


intiff's Exhibit 


ever seen that document? 
■€ to the form. 


THE WITNESS: ^es. 


And whe^n w^y the last time you saw it? 
Maybe a year or two ago 


ybe a 


You know, I think I actually went to a 


And did you ever take one for your 
Yeah. 

Your use? 
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o ' 5 


A. Yes. 

Q. Did you ever read it? 

A. Yeah. 

Q. Did you understand that Tenet, the parent 
company of St. Mary's Medical Center has a specific 
standard of conduct for physicians and employees 
practice at its facilities? 

MR. MITTELMARK: Object to form. 

THE WITNESS: Yes. 

BY MR. SILVA: 

Q. Okay. Did you understand that that includes the 
safety of patients, and during the provision of health 
care? 

A. Yeah. 

Q. And do you reqall reading in this standard of 
conduct the requirements for medical records, maintaining 
medical records and documenting medical records? 

>«MR. MITTELMARK: Object to the form. 

THE WITNESS: I'm sorry, is that in here? I 
don't recall seeing that in here. 

If it's in here, you know, I did read through 
it in terms of like right to privacy and so 
forth. I also was aware they had an office of 
inspector general agreement with, I believe the 
Department of Justice and maybe CMS in regard -- 
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it was actually what led to something like this 
because I remember the news reports, and then I 
remember that they had to come up with a 
corrective action plan. 

It seems like the top four or five health 
provider systems all found themselves in hot 
water. And my sister worked for the US Courts so 
I was familiar with the Department of Jusllfcels 
investigation and the outcome. 

BY MR. SILVA: 

Q. Right. 


A. But this is boilerp 


late, 




his is not only for 


Tenet. HCA has one, they had the same or similar 


t know al 


problems. 

Q. Sure. 

A. I don 1 4. knq# 7 about UHS before, but they all 
basically operate under a compliance plan and they 
have to -- and this is very boilerplate. 

MR. MITTELMARK: I have to move to strike as 
nonresponsive to the question and irrelevant, but 
I appreciate it. 

BY MR. SILVA: 

Q. Thank you for your answer. And I also wanted to 
ask you does this standard of conduct, if you recall, 
also basically require that all employees, including 
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physicians practicing at Tenet facilities, abide by the 
standards of care with regard to patients? 

MR. MITTELMARK: Objection to form. 

MS. WIDLANSKY: Join. 

MR. BLOOM: Join. 

THE WITNESS: Yes 

BY MR. SILVA: 

Q. 

bottom. It is numbered page 9. 

A. Okay. 

Q. Does it state -- I'll let you get there 
A. Okay, I'm here. 

Q. There is an area here that says: We are honest 
m what we write, say, "arid do. 

You see that? And it says: Our patients depend 
on us and their phy^lrcians to accurately document their 
medical records. 

goes on to say that basically the tedical 


^Cr 

I want you to turn to page 9 please,^sert 

\J 

$ 


records have to be kept in accurate form, and that late 
entriges have to be noted as such, as late entries in 


accordance with policy. Do you see that second 
paragraph? 

A. Yes. 

MR. MITTELMARK: Object to the form if there 
was a question. 
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cr 


BY MR. SILVA: 

Q. And you agree that is a policy that should be 
followed by physicians and nurses at this facility? 

MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Join. 

THE WITNESS: Yes. 

BY MR. SILVA: 

Q. Did anyone from Tenet or St. Maj^y* s^sever 
approach you and discipline you for failing to document 
interactions with patients in the m edical record - 

MR. MITTELMARK: ObjeadL'to the form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. -- that you 

A. Well, actudJJ ' one time I think after a joint 
commission int vF'or joint commission survey, one 
of my charts was pulled and I had used an unapproved 

Y . 

reviation. 

And that abbreviation were the letters QD 
wtrfL ands for everyday in Latin. And the joint 

commission no longer allowed the use of QD. And I did 
remember getting a letter with a list of a page full 
of abbreviations that were no longer acceptable. 

Again, old dogs like me, old ways sometimes 
change slow. I remember that happened. That may be 



or altered 

< 



: -L 
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ng 


in my file somewhere. But not in terms of, you know, 
a dating issue or postdating issue or something like 
that. 

Q. Anyone ever approach you from St. Mary's Medical 
Center or Tenet and discipline you on not following 
policies and procedures and guidelines? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. I think you mentioned earli*e1 u performed a 
little over a hundred stat C-seo4 r m your career, 

How many of those do^yiha tfhink have been 
performed at St. Mary's? 

A. I don't know, I doiF't keep statistics. 

Q. More than ten c^fer your career? 

A. Possib 

Q. Ho^auickly can a stat C-section be performed at 
St. MarW*e, in your experience? 

MS. WIDLANSKY: Form. 





O 


MR. BLOOM: Join. 

THE WITNESS: In the amount of time it takes 
a patient to be rolled down from the labor 
delivery unit to an unoccupied operating room. 
Whatever that amount of time may be. Fairly 
quickly. 
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BY MR. SILVA: 

Q. Five minutes? 

A. Yes. 

Q. And in your opinion, at St. Mary's how quickly 
have you been able to perform an emergent C-sectiof|, 
prior to Heather McCants' case? 

A. Well, there's a difference if the patient is 


. 


in triage or on the first floor, which is where the 




operating room is located. 

Q. Yes. 

A. It would occur more qy^cH^/than if the 
patient is on the second floor an& have to take an 
elevator down. 

Also, if the pifetient is of normal weight and 
stature, as opposed to either short and morbidly 
obese. You know, the prep time is slower when the 
patients are bigger, as I mentioned before. Sometimes 
you have<Kto use two prep kits because they only cover 

So, and sometimes the patients have to have, 

if they're morbidly obese they have to have a special 

V 

positioning such that their panniculus can be moved 
out of the way of where the surgery is going to occur. 

So many times that involves taping the 
panniculus up involving a special type of tape and 
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certain type of positioning. And sometimes they move 
-- different patients move at different rates from the 
either the wheelchair or bed they were brought into 
the operating room. 

And some patients, you know they have to hie 
centered. Some patients require more than oney^fifcrap 
because their legs are large. And in order to strap 
and sustain the patients consistent with sa G ety 
recommendations, they may require two straps. So 
somebody has to go get the second/strap. 


So there are a lot of 
go into how fast is fast 



ical factors that 


you just described done 


Q. And is that sti 
by nurses? 

A. Depends J* ^ a stat and everyone works 

together. If it's stat and I know the patient is big, 
I might go get the second strap. Or I might be -- you 

do something that you might not 
necessarily do in a stat situation. 


may be asked 
:essarily 

And in an emergent situation, same thing, 




Sometimes, you know, you might not hit -- you might 
not have all the things that you're going to need. 

For example, in an obese patient it is not unlikely 
that anesthesia needs to give an extra long Tuohy and 
regular size spinal needles are immediately available, 
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The extra long needles they keep sequestered in an 
anesthesia workroom. So sometimes the 
anesthesiologist has to get his unique supplies to 
meet the needs of a specific patient. 

Q. So, if the anesthesiologist has to do that<that 
is going to delay performing the procedure, right?.? ^ 

MR. PUYA: Objection to form. 

THE WITNESS: Yeah. Not always. It's only if 
needed. They go get everything they 'think 
they're going to need based orjAtheir interview 
with a patient. 

Just like the nurses don't always have the 
second strap available, but once they're alerted 
there is a patient that has a particular need. 

We have patients draft are sometimes paralyzed and 
you don't want them falling off the table. So 
they may have to be double strapped. 


dnn 1 1 a1 


D 


iv r.av 

TV 

>*So they would require more time than a 
that may be, you know, a normal size 


Vp 

v* 


patient with a normal size emergent C-section. 

So even under a category of emergent, under 
the category of a regularly scheduled C-section, 
again those same needs exist. 

If it comes to be that the patient has an 
unusually thick back tissue and they may need the 
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1 

extra long Tuohy spinal needle, the same delay 

2 

will happen. The doctor will have to go to 

3 

wherever they sequester those needles and get 

4 

one. 

5 

BY MR. SILVA: 

6 

Q. Do you know if Heather McCants was paralyzed? 

7 

A. No, she was not paralyzed. 

8 

Q. Okay. Do you know if Heather's weight delayed 

9 

the type of anesthesia that she required in any way? 

10 

MR. PUYA: Object to the form. 

11 

THE WITNESS: No, I'm.^^ipt privy to understand 

12 

what Dr. Lane's decisions were in that regard. 

13 

BY MR. SILVA: 

14 

Q. Okay. Do you know if there is any reason that 

15 

Heather McCants could ffDt have received general 

16 

anesthesia on January 26, 2011, from an obstetric's 

17 

standpoint? 

18 

>kMS .'ytfTDLANSKY: Form. 

19 

^^HE WITNESS: Yes, and let me tell what you I 

20 

know. It was after lunch. She was not in PL, 

21 

she was on a regular diet. So more likely than 

22 

not she'd had lunch. 

23 

Lunch is generally served on Turner 2 South 

24 

about one o'clock. And we are talking about two 

25 

hours later. 
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So that puts her with her other risk factors. 
She was five-foot four, I believe. 350 was a 
good estimate. She had a short neck. And these 
are issues, obstetrically that I understand 
because of my knowledge, training, and experience 
that might not make her an ideal candidate tv 
general endotracheal anesthesia. 

Now, obviously the biggest factor w»?fhis 
was not a stat C-section, this was an emergent 
C-section. And the baby had undergone an 
intrauterine resuscitation on purpose, so it 
would be as well-off as it couM be under the 
circumstances. 

And a baby deliverer during a bradycardia 
will probably recover faster inside the uterus 
with the oxygen ana hydration than they do 
outside. that’s why we do an intrauterine 


r 


resuscitation. 

Beyond that, for an obstetrician looking at 
a^elsthesia we would not want someone like 
Ms. McCants, who might already have some medical 
compromise, to undergo, for example, aspiration. 
Okay. We don't want to make the matters any 
worse than what we have. 

So we are all on board with having her have 
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1 

whatever the safest form of anesthesia that's 

2 

appropriate. 

3 

Now, the flip to that is I certainly don't 

4 

want her to have, you know, anesthesia that's 

5 

going to take an excessive amount of time to4 

6 

administer. Dr. Lane, because he was thp^primary 

7 

obstetrical anesthesiologist was exceptionally 

8 

deft and capable at administering spiMr 

9 

anesthetics. He would do four or five or six a 

10 

day some days. Okay. And fd.ve days, 30 a week. 

11 

120 a month or more. 

12 

The man could do a spinal faster than most 

13 

doctors could do general endotracheal. So I 

14 

didn't see him, you know, whatever his 

15 

professional opiipfen of what's the safest form of 

16 

anesthesia to be a time limiting step in the care 

17 

of Ms. McCants. 

18 

BY MR. S£LVA: 

19 

Did you tell Dr. Lane not to perform general 

20 

arC^sthesia? 

21 

A. I would never tell an anesthesiologist what 

22 

type of anesthesia to perform. I can only present to 

23 

them what the clinical situation is and the urgency 

24 

for delivery. 

25 

Q. Do you know what a subarachnoid block is? 
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A. The name is familiar, but I couldn't 
technically explain it to you, no. 

Q. Do you know what the difference between a 
subarachnoid block and an epidural is? 

A. No. A 

Q. Do you know how long it took Dr. Lane taaiachieve 
anesthesia so you could perform the C-sectioiylS^ a 
subarachnoid block on January 26, 2011, on Hdifc-hibr 

V J 

McCants? 

A. No. 

Q. 


When you came into the c 


appear that general anesthes 



ing room, did it 
dTbeen administered? 


A. 

No. 


MR. 

BY MR. 

SILVA: 

Q. 

Was 

A. 

Yes. 

Q. 

yWas 


MR. PUYA: Object to form. 


Was Heather McCants awake? 



alert during the procedure? 
an't tell because, you know, they kind of 
put a drape over there as a barrier between 
their chest and the operating area. 

Q. In the best of circumstances how quickly can you 
perform an emergent C-section at St. Mary's? 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 
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Practice 




Q. You can answer. 

A. Depends on many things. If the patient is on 
Turner 1 North, which is the usual labor area and it 
is an unoccupied operating room, an emergent Caesarian 
section could be performed, could be initiated, you 
know, incision within ten minutes. 

Q. And do you know if St. Mary's perfoj 

| 

runs for stat C-sections? 

A. Do I know with certainty? I'ye seer, a drill 
run before. 

I mean, do they run —do like a 
practice drill? 

Q. Yes, like practice rups. 

A. Yeah, I've seen them do practice runs for 
three or four different types of things: Postpartum 
hemorrhage, precipitous delivery, a code, C-section. 

know how often they do it, but I've 
unfortuigatel^Udeen there when they were doing a drill. 

Q« Have you ever participated in a C-section drill? 

No, not at St. Mary's. 

Q. Okay, never at St. Mary's. 

Do you know why they do the C-section drills? 

A. I would imagine part of -- as you know in 
2004 JCAHO suggested in their credentialing of 
hospitals that periodic drills should be performed in 


I don't 
ately bee 
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5c^i£ or 

)me 


high risk areas, such as the labor and delivery unit 
for those commonly, you know commonly encounter 
emergencies. 

And I would imagine they feel as busy as a 
place doing 3 or 400 deliveries a month, that they 
still need to drill even though we run into need:; 
stat C-sections, postpartum hemorrhages with some 
regularity. 

Q. You are using the term JCAHO, the jury might not 
be familiar with? Can you define that? 

A. Yes, the Joint Commission of Hospital 
Accreditation is an independent organization that sets 
a higher standard than actually necessary for a 
hospital to exist as an ent^y, but it's one that many 
licensing organizations Tike to see that a hospital 
is accredited becau^^that means they -- an 
independent organization has come in and evaluated a 
hospita^L*in top to bottom in a very large number of 
categories. 

Their inspection teams are usually physicians 
lave extensive knowledge in both the regulation 
and the general practice of medicine. And they very 
thoroughly check out to see whether the hospital is in 
compliance with the rules. 

Now, each hospital is given something like 


p 

who ns 
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And if hospital is not accredited, does that 



seven strikes. When the inspection is over they get a 
report card and they tell them where the hospital did 
good and where the hospital did not good. 

And if they hit a certain number of strikes, 

which I believe the magic number is seven they will 

A 

not be accredited unless some corrective plans ia% 

V 

approved and agreed and a reinspection indie; 
passage. 

MR. MITTELMARK: Move to strike a7 
nonresponsive 
BY MR. SILVA: 

Q. 

allow them to even take care of Medicare patients? 

MR. MITTELMA ^lL O bject to the form. 

THE WITNESS: %s. Again, I'm not a 
regulatory expert. I know that some insurances, 
including Medicare, may have that as part of 
theij**requirement. But there may also be other 
explanatory reasons why you could continue to 
A %a rf icl pate in the program and yet be in a 
transitional phase with JCAHO. 

BY MR. SILVA: 

Q. For a stat C-section do you think time is of the 
essence? 

A. For a stat, yes. 
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Q. How about for an emergent C-section? 

A. Well, emergent is designed as a C-section 
that occurs as quickly as possible when an operating 
room, anesthesia, and obstetrical surgical team is 
available to perform the procedure. 

So within that time constraint, yes. & 
not like, okay, we'll do it on next Thursday 
four o'clock like a regularly scheduled C-seclsfefi or 
what is called a scheduled C-section. 


A 


Time is a component, but the exclusion 

of breaking all the rules. Not 4&>^the exclusion of 
safety measures. Not to the exclusion of taking the 


both the mother and t 

4 

A 



patient's independent risk fa%ors into consideration, 

hild. 

r 

Q. So, accorj^l|g your definition for stat 
C-section versu4, an ,emergent C-section, the difference is 
in a stat C-section its got to be done as quickly as 
possible, regardless of whether there is an available OB 
and operating room team ready for the procedure, right? 
AJ MR. MITTELMARK: Object to the form. 




MS. WIDLANSKY: Join. 

THE WITNESS: That might not be an exact 
characterization. 

Let's see what this thing says here. What is 
a stat C-section. Stat C-section to me based on 
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this is emergencies within perinatal unit says 
they have a lot of contingencies so this thing 
goes off no matter what. 

If they can't find the OB anesthesia guy you 
call the designated pager number, you call the 


main O.R. and get the backup guy up there. | 
You know, this seems to have a catclviSf|^l 
provision of what is a stat. Which i 


different than as soon as possible 
BY MR. SILVA: 




Q. Right. And so on the date of Heather McCants 



~cause you classified it 


C-section on January 26, 201! 

as an emergent C-section , you^e It it was okay to wait 
for the other procedua^%:o finish before you started her 
procedure, correct ? 

A. Correct. And during that time her baby's 
heart rate stayed well. 

Q. >But yet you can't tell us what the baby's oxygen 
saturation was in the uterine, correct? 

MS. WIDLANSKY: Form. 

THE WITNESS: No. The technology to do that 
simply doesn't exist. 

BY MR. SILVA: 

Q. Right, it's impossible. 

A. It's impossible. Well, it's possible, but 
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the mechanisms of the technology carry their own risk. 

Q. Does the standard of care require once the stat 
C-section is called by an OB for the nurses, the OB 
nurses to notify the operating room and the anesthesia 
department for that? 

A. If we are to look at this policy and 
procedure, yes. 

Q. Did you know at any point in tiratf^b^ore you 
arrived at the hospital that Lisa Sang^es’ l %i€d evaluated 

A 

Heather McCants on January 26, 20L&? 


I have no recollectioi fcrfowing that, no 
Did Janice Duckwort e¥ tell you that? 


I don't have an independent recollection of 


A. 

Q. 

A. 

that. 

Q. 

you wrote, which is -- 

A. The,on-call note? 



You didn 't doc 


docume 


ent anywhere in your note that 


<Yes, 


:he on-call note. 


Q. 

A. I.>11 show it to you. 

Q. Well, I marked it as an exhibit. Let's see if 
we can find it. 

A. It looks like that. I'll give you that one 
back too. 

I do not have it. Here it is. 

Q. Did you document on your on-call note -- 
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A 


A. No, I did not. 

Q. — that Dr. Sanches responded to the Rapid 
Response Team? 

MR. BLOOM: Form. 

THE WITNESS: No, I did not. 

BY MR. SILVA: 

Q. When you arrived at the hospital poked 

your head into the hospital operating room traitor. Lane 

1 j 

was in, did you have anymore conversations with Dr. Lane 
prior to Heather McCants' procedure 

J 

A. It's possible, but I don'independent 
recollection as to the content. 

Q. Did you observe Dr. Lane perform the 
subarachnoid block on Heather McCants? 

A. No. 

Q. Did you ever talk to Dr. Sanches at any point in 
time prior to the C-section? 

illOOM: Form. 


to the 
>MR. BLOC 
THE WITNESS: No. 

MR. Si 


BY MR. JTLVA: 

Q. Do you know if Dr. Sanches was available to 
perform an emergent C-section prior to you arriving at 
the hospital? 

MR. BLOOM: Form. 

THE WITNESS: No, I don't know. 
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A. 

I don 

Q. 

We^ 


t reac 


BY MR. SILVA: 

Q. Do you know if any of the nurses asked 
Dr. Sanches to perform a C-section on Heather McCants to 
Dr. Sanches? 

A. I don't know. 

Q. Did anyone tell you that Dr. Sanches iry 
the nurses not to perform a stat C-section? 

MR. BLOOM: Form. 

THE WITNESS: I don't know that either. 

BY MR. SILVA: 

Q. Did you see Dr. Sanches^nywhere in the 
operating room prior to Ms. McCants' procedure? 

A. NO. 

Q. Did you tell the nurses what your estimated time 
of arrival was whejL^pu jspoke with Janice Duckworth? 

.1 that. 

you — were there any other people around 
you wher^you got that pager call at Good Sam? 

A. No, I was past the nurses' station in a 
hallway where patient's rooms doors were closed. 

Q. Do you know who Patrick Hare is? 

A. No. 

Q. Have you ever worked with him in any capacity? 

A. I don't know who he his. 

MR. MITTELMARK: Object to form. 
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BY MR. SILVA: 

Q. Okay. Do you know if anyone identifying himself 
as Patrick Hare called you to notify you that Heather had 
suffered a respiratory arrest with fetal heart rate going 
into the fifties? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: No. 

THE VIDEOGRAPHER: I need to change the tape 
again. Off the video record at 
(Break in the proceedings^ 

THE VIDEOGRAPHER: Back4df®fe record at 

5:10, beginning of tape 

/ 

BY MR. SILVA: x 

Q. Okay. We are Back on the record. 

Sir, do you knqif if Heather McCants had an 
epidural in place prror to you calling the C-section? 

A. Yes, I know that she did not. 


csS 

I need to change the'' 1 
4:5 , 

-ngs) 


> 

Lrlier 


Q. y'Earrf^.er we were talking about your discharge 


summaj^, which is plaintiff's Exhibit Number 2 
Did you dictate this yourself? 

A. Yes. 

Q. And at some point in time after the delivery a 
CT angiogram was done that showed no evidence of acute 
pulmonary embolism; is that right? 

A. Yes. 
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Q. So, in fact, she did not have a pulmonary 
embolism, correct? 

A. Correct. 

Q. When you say here: Prolonged fetal 
deceleration, why did you use that terminology as opposed 
to ten minutes of fetal bradycardia? 

MR. MITTELMARK: Object to form. 

THE WITNESS: Because the decele»^:^W^Was 
not a ten minute deceleration. At some point it 
crossed over a hundred and 10 beats a minute, at 
which it was no longer a deceleration. And that 
occurred before nine minutes, out because of the 
quality of the tracing I couldn't tell you 
exactly. 

A V 

I mean the deceleration was certainly more 
than five minutes, but I can't say for sure that 
it was the entire nine to ten minutes. 


the er 
BY MR. ^LVA: 


Qa Then you state here: Persistent fetal 
br&dycardia. What do you mean by that? 

A. Exactly what I just said. That the heart 
rate was low for a period of time that's documented, 
then it rises. But I can't tell you — the tracing is 
not of a sufficient quality that I can tell you it 
stops exactly right here, and it's okay from this 
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point forward. 

Q. And then you state: Persistent fetal 
tachycardia. What did you mean by that? 

A. That was also an error, that was persistent 
maternal tachycardia. 

Q. That was an error also? 

A. Yeah, that's why I didn't sign it. 

Q. Okay. And again, did you ever g^ sfesdand make 

any changes to correct this medical 

A. No. And this document didrk'"^ rm 
Ms. McCants in any way. 

Q. Well, you understand that it's important to keep 
accurate medical records, for example for this scenario 
now that a medical malpractice case has brought against 
you, are you aware^^^important to keep accurate 
medical records' 

A. Sup&, but if you look at the documentation, 

Jumapao's note, she also indicates 



& 
hm&e, but 

pie, if Dr. 


for examplf 

she had an emergent C-section. And she captured that 
wh^n she did her initial consultation immediately 
after the C-section, and she certainly had no dog in 
the fight. 

Q. Did you see other parts of the medical record 
where its referred to as a stat C-section? 

A. Well, Dr. Stoessel wrote something — let me 
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see what he wrote the next day when he rounded on her. 
He certainly didn't put down a stat on the note from 
ICU he wrote down "emergency C-section" on 
January the 26th for the ICU. 

Q. Emergency C-section, right? 

A. Yeah. 

Q. Was that an error also? 

A. I don't know. 

Dr. Deutsch, may not be Dr. Stoessel. 


I believe that may b 


& 


What kind of doctor is Dpk De sch? 

V 

High risk doctor, a maternal fetal 


Q. 

A. 

specialist. 

Q. Like yourself? 
A. No, no, I'm 



aternal fetal specialist, 
beyond a hobbyist in high 
the additional training and 


not alna 

I'm a regular OBGYN who is 
risk, but I didn't do t 
testing to become a maternal fetal specialist. 

Q. >^Does Dr. Deutsch have more training than you do 
then? 

A. Yes. 

Q. Okay. What training is required to be a 
maternal fetal specialist? 

A. I think it's three extra years of post, you 
know, four years OBGYN residency. So an additional 
three years and you have to be boarded in OB -- in 
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OBGYN and you have to be boarded in maternal fetal. 

Q. And he refers in his note to an emergency 
C-section, right? 

A. Right. But his note was 7:00 p.m. 

Dr. Jumapao, the hospitalist, indicated it was an 
emergent, which is as accurate as it can be. 

Q. Does Dr. Jumapao have any OB trainrif*|f 
A. I don't know what training Dr. Jumapao' has. 

Q. Is Dr. Jumapao an intensive -- I think you said 

earlier in your deposition -- 
A. Yes, correct. 


Do you know if Dr 




is an obstetrician? 


Q. 

A. I know she's not. 

Q. And you know also^he's not a maternal fetal 
specialist, right?f\ A 

A. Correct. 

Q. And again, Dr. Deutsch, a maternal fetal 
specialist wrote down this is an emergency C-section, 
right^ 

A. Right. And as I mentioned before this is the 
problem with the Chinese telephone problem that people 
are hearing what they want to hear and writing what 
they want to write, whether it accurately reflected 
what it was. 

Since I was there and I was the one who 
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performed the Cesarean section and I'm telling you 
it's emergent. It's emergent. 

Q. Did you ever go back and confront Dr. Deutsch 
and tell him this is not an emergency C-section, this is 
an emergent C-section? 

A. You know, whether he writes emergent, 
or whatever, didn't hurt Ms. McCants. 


O' 


And as I said, sometimes people are 
describrng things that are -- that they don’t really 
have enough factual information on make the most 
accurate, precise thing. 


mentia. 


Sometimes it's conse'qiie’ntia 1, I think it is 
of no consequence. I understand you're trying to 
create a dust-up about it, Hut frankly it makes no 
difference. 

Q. That's according to your opinion, right? 

A. Absolutely. 

Q. >You uriderstand that we are here today for a baby 


; cer 



who has cerebral palsy and can't walk or talk or do 
anything for himself? 

A. Correct. The mother came in with ruptured 
membranes, premature, with a number of maternal risk 
factors, all of which could explain all of that, 
correct. 

Q. Yes, it could, and it also could not explain it, 
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X 

a Is 


A 


which means that isn't it possible that Heather McCants 
baby has cerebral palsy today due to lack of oxygen 
during the birthing process? 

MR. PUYA: Form. 

MS. WIDLANSKY: Form. 

MR. BLOOM: Form. 

MR. MITTELMARK: Object to the fornf^telso 
argumentative. 

BY MR. SILVA: 

Q. You think it's not possibC^ 

MS. WIDLANSKY: Form. 

THE WITNESS: No 

BY MR. SILVA: 

Q. According tof : ^testimony you are telling us 


C 


that the reason t 



Heather McCants' baby today can't 


walk, talk, or communicate, or take care of himself has 
nothing to do with any issues of hypoxia during the 
birthing<*p>rocess, correct? 




MS. 


WIDLANSKY: Form. 

THE WITNESS: I don't see the phrase 
hypoxic" written in my notes. I recognize that 
also Ms. McCants had a positive alpha fetal 
protein, which is a predictor of the negative 
potential neonatal outcome, no matter what 
transpires after that AFP, that abnormal AFP. 
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So, there are many factors, prematurity, 
things that happened after the delivery that 
could explain what happened to this baby. 

BY MR. SILVA: 

Q. Have you ever delivered a baby in your career 
that was premature and ended up completely healthy 111 

.«? 


>w ear 

sible th 

oaH a 


far as in the absence of cerebral palsy? 

MS. WIDLANSKY: Form. 

THE WITNESS: Depends on how ^ri^^so yes 
BY MR. SILVA: 

Q. Okay. And so it's possibl%,£hat babies can be 
born prematurely and go on t 

& d a completely healthy, 

normal life, isn't it? 

MR. MITTELMA B^I^ O bjection to form. 

MR. BLOOM: Join. 

THE WITNESS^ It's in the realm of 
possibility, yes. 


BY MR. ^XjVA: 


Q• - I think there are going to be plenty of jurors 
th&t know someone who's had a premature baby that has 
nothing wrong with it; would that be out of the ordinary? 

MR. BLOOM: Objection to form. 

MS. WIDLANSKY: Objection to form. 

BY MR. SILVA: 

Q. You can answer. 
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A. Your hypothetical depends on the specifics of 
the individual case. 

Q. And in this case, of course, you're a defendant, 
Dr. Sanches is a defendant, St. Mary's Medical Center is 
a defendant, and Dr. Lane, the anesthesiologist is aH 
defendant; were you aware of that before today? 

A. Yes. 

Q. I'll turn your attention now to pTa'iht.i'f f ’ s 
number 9. 

A. The last name Ambroise is fa^^^ar. She may 
be a neonatologist 


I’11 turn your attention now to plair 
Do you know a Dr. Marie Ambroise? 

_s familiar. 


Q. Do you recall seein 




v 

er in 


n the room that day" 




C 


MR. BLOOM: Form. 

THE WITNESS: /fffet specifically, no. 

(Plaintiff's E^dilbit No. 9 was marked for 
identification; 

BY MR. SILVA: 

Q. >Do you know what she looks like? 

A. Well, when we are in the operating room you 
only see their eyes. 

Q. Well, in all the years that you've worked at 
St. Mary's Medical Center have you ever had the occasion 
to speak to Marie Ambroise, the neonatologist? 

A. Yes. 

Q. Tell me what she looks like. 
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A. 

I can't recall. 


Q. 

Is she a male or 

female? 

A. 

Female. 


Q. 

White or black? 


A. 

I don't recall. 


Q. 

Did you have any 

conversations with he 


onyfot 


o 


date of the incident? 

A. No, not that I can recall, othe»^H'Ste-''perhaps 
asking what were the APGARs. 

Q. Did you ever review any qjk her admission notes? 

A. NO. 

Q. Here is plaintiff's ExhiMt number 9, which is 
the admission note to the neonatal intensive care unit 
written by Dr. Ambroise. rc>u never reviewed that before 
today? 

A. I may have ] -ooked at it at some point, but 
its been quite some time. 

Q. ^According to this document the birth weight was 
1100 grams. 

Correct. 

Any reason to dispute that? 

A. No. 

Q. She has a pregnancy comment in here, two-thirds 
of the way down on that page. First page. 

A. Yes. 
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& 

er 




4 


4 $ 

"T If 




f you're talking 


Q. Two-thirds of the way down, pregnancy comment. 
And can you read that into the record? 

A. "1/26/11 mother received alteplase for 
clotted PICC line and went into respiratory distress 
shortly after that. She was rushed to stat C-sectio^ 
after deceleration noted on tocometer." 

Q. Is she wrong also? Stat C-section 

MR. MITTELMARK: Objection to foyfru 

MR. BLOOM: Join. 

MS. WIDLANSKY: Join 

THE WITNESS: Is she wj 

about a — 

BY MR. SILVA: 

Q. By documenting^-- 

A. -- strict obstetrical definition, yes, it's 
incorrect to say it was a stat. It wasn't a stat by 
my definitic 

do not believe it was a stat by any other 
primapV blfeater's decisions. 

Q. Okay. Can you -- the next question is can you 
e^i me how Marie Ambroise, where she got the information 
that she wrote she was rushed to a stat C-section after 
decel noted on tocometer. Do you know where she got that 
information? 

MS. WIDLANSKY: Form, asking for speculation. 


on. 

do not 
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A 

thiy bat 


A 

orb/take 




re opr 

£r 


MR. MITTELMARK: Object to the form. 

THE WITNESS: I don't know. 

BY MR. SILVA: 

Q. Did you ever have any conversations with 
Dr. Ambroise where you told her that this was not a ^tat 
C-section, that she should correct her medical rebprc!% 

A. No. 

Q. Is the first APGAR score taken alT^i^bfewflnute 
after birth? 

A. Yes. 

Q. So there is no APGAR so4re%t^ken at — right 
directly at the time of birt^>©rrect? 

A. Correct. 

Q. Do you know if thi^baby received oxygen 
immediately after the bWth? 

A. I believe the summary indicates that it did 
receive supplemental oxygen. 

Q. >1 mean, is that your understanding that any time 






s 


a chbiigt inborn in an emergency or emergent C-section, 


ding to your definition, that they receive oxygen 
imme"cTiately after birth? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: I would have to — since I'm 
not the administrator of oxygen you would have to 
take that up with either the respiratory 
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therapist or the other members of the delivery 
team that dealt with the baby as to what the 
routine is. 

BY MR. SILVA: 

Q. Do you know if a baby who receives oxygen 
immediately after the birth, if that affects tl^s%: APGAR 
scores at one minutes and five minutes? 

MR. MITTELMARK: 

MR. BLOOM: Join. 


Object to form. 


O 


THE WITNESS: It depends 


baby, 


This baby has an APGAR 

one minute and had an APGAR s<?ore of eight at 



status of the 
re of eight at 


five minutes. 

Now, it was 
40 weeks like 
6 days. I 



-mown that this baby was not 
ar baby, it was 27 weeks, 


even think that's -- yes, 

27 weeks 6 days is what they indicated. 

This Baby wasn't 7 pounds 8 ounces like a 
normal baby, normal average baby. This baby 
vjpighed 1100 grams, that's a little bit over two 
pounds. 

So it comes as no surprise that you know, it 
certainly wouldn't hurt to give supplemental 
oxygen, but you are talking about apples and 
oranges. 
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BY MR. SILVA: 

Q. Do you know if this baby was intubated? 

A. It was not intubated as of the procedures at 
delivery. It wasn't intubated at delivery. If it was 
asphyxiated it would have been intubated at deliver^. 

Q. Are you sure this baby was not intuba^ at 
delivery? 


A. Well, from plaintiff's Exhibit 
Supplemental oxygen. Procedures -- y| 





ays: 

J 

was 

id medications 


intubated ultimately. But procedi 
at delivery. A 

Q. Okay. There is a blood gas performed at 16:50 

at page is that on? 


I don't see thaJ 

a 

It's on the next t5 last page. You see that 

A 



A. 

Q. 

top? 

A. 

Q. 

A. 

Q. 

bvfcfl t^ I 

A. Correct. 

Q. There is a pH there of 7.22; do you consider 
that a normal pH? 

A. Yes. 

Q. You ever heard of a pH range of 7.35 to 7.45 is 


Okay, yeah, I see it 16:50, I do see it. 
That would be in laymen's terms 4:50 9 
<Ye: 

So, approximately almost an hour after the 
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1 

a normal range? 

2 

A. Correct. 

3 

MR. MITTELMARK: Object to the form. 

4 

BY MR. SILVA: 

5 

Q. So, isn't this below the normal range, 7.22? 

6 

A. Again, what is normal depends on whafe^e are 

7 

talking about. We are talking about a baby who's 

8 

27 weeks. Who's admitting diagnosis is prematurity, 

9 

as I see it here on this other page: Baby admitted 

10 

for respiratory distress and premature. 

11 

We are not talking about a/V .8-ounce baby 

12 

born at seven weeks. You are talking about a baby 

13 

that was born 12 to 13 weeks premature. 

14 

We are talking alrout an 1100-gram baby. 

15 

Q. Right, right. 

16 

A. And this baby started grunting in the 

17 

delivery room and had to get oxygen. Yeah, 7.22 looks 

18 

pretty good under those circumstances. 

19 

Q,. So, isn't that precisely what we were talking 

20 

a$put that a premature baby is even more sensitive to 

21 

lack of oxygen? 

22 

MS. WIDLANSKY: Form. 

23 

THE WITNESS: There is no evidence there is 

24 

lack of oxygen here, but yeah, they're very 

25 

vulnerable to lack of oxygen, but they're even 
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more vulnerable to respiratory distress and 

prematurity in terms of how they will ultimately 

turn out. 

BY MR. SILVA: 

Q. And that's right they would need to received 
oxygen Mediately after they're born, correct, 

A. If it's indicated I would imagine the doctors 

A. r 

> x \ \ 7 

that deal with that issue would do so, yes. 

k J 

Q. And doesn't oxygen immediately after birth 
affect the APGAR scores? 

A. It depends on when it's administered. If you 
are saying it will alter the APGAR score, it depends 
on when after -- if it's administered within one 
minute. If it's not administered at one minute then 
it wouldn't affect the one minute APGAR. 

Q. Correct. 

A. If it's not administered at five minutes, why 
would itn^affect the five minute APGAR? 

Qa Weil, what if it's administered immediately 
af€er birth? That's my question. 

A. Well, what does immediately means? 

Q. It means one second, okay? I want you to assume 
one second after birth, would that affect the one minute 
APGAR? 

A. Yes. Has the potential affecting it, but 
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depending on how it's administered. 

Now, if it's administered by blow by, and the 
baby has RDS, Respiratory Distress Syndrome, which is 
what they describe, in fact, they gave her, I believe, 
treatment for that, it will affect it to a point. 


But as I see here they gave it nasal GH^P 

iklwo 


’AP, 


which is positive pressure ventilation thro 
nasal cannulas. 

Q. That means you are pushing tj^g 
baby by force, right? 

A. Yeah. 

Q. Okay. 



A. And the reason 
baby needs it. 


you 

.. 4 , 




\ 

j the 


jn into the 


that is because the 


Q. Of course 

A. BecausfT^iV s extremely premature. 

Q. An^L isn't that going to affect the one minute 


and fivo^Mnini^te APGAR score, that's my question? 

MS. WIDLANSKY: Form. 

\ THE WITNESS: Only if the nasal cannula is 

administered before the APGAR store is 
calculated. It will have no effect if it's 
administered after the one minute or the 
five minute APGAR score. 

BY MR. SILVA: 




BERTO LOPEZ, M.D. Vol. I 

DOMINIC J. SHELTON vs. BERTO LOPEZ 


August 09, 2013 
163 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. We agree on that. And we agree that if it's 
administered before the one minute APGAR it's going to 
affect the one minute APGAR, correct? 

MS. WIDLANSKY: Form. 

THE WITNESS: If it's administered before, 

yes. 

(Plaintiff's Exhibit No. 10 was marked for 

0 ° 

itif f' 


identification 
BY MR. SILVA: 


Q. I want you to look at plaintiff's Exhibit number 


10 


This is the actual 

1 

blood gas that was perform 



ory report for the 
approximately 4:54 on 


C 


-V 


1/26/2011 for the baby. Ana what is the pH according to 
this document? 

A. 7.215. 

Q. Doasit have "L" next to it? 

A. >Yes. 

Q. What does that "L" stand for? 

Low. 

Q. There is also a base excess there, BE 
calculated; you see that? 

A. Yes. 

Q. What's the level there? 

A. It says minus 5.1. 
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Q. Okay. So the base excess for this child 
approximately one hour after its birth was minus 5.1, 
correct? 

A. Yes. 


Q. And the comment below that it says: SP024 


94 percent; do you see that? 
A. Yes. 


Q. Does that mean that the baby is 


jQ 

'gbt€ih< 


g 




94 percent oxygen? 

A. Yes. 

Q. And what is the amount o^^^ygen in room air, 
like you and I are breathim 

A. About 21 percent, I think. 

Q. That's righl^^ So this is almost a hundred 
percent oxygen? 

A. Close r to a hundred percent than 21, right. 

Q. Right, it's 94 percent 
A. ^ARight. 

Qsg you know what the baby's pH was at birth? 

A. No. 

Q. Did you order a cord blood gas on this baby? 

A. No, I did not. 

Q. Do you know what the baby's base excess was at 
birth? 

A. No. 
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Q. Do you know what the protocol is at St. Mary's 
Medical Center for ordering cord blood gases? 

A. In general, yes. 

Q. Tell me. 

A. It is a policy and procedure — I'd have 
look it up, I don't have it memorized. 

Q. Okay, that's what I was asking you, know 

what the policy and procedure is just of f/£TTe^@r£> of your 
head? 


A 


C 


A. 

Q. 

A. 

Q. 

A. 


no^>^ 
n 2011? 
:ime to t 
s b 


sts? 


Do you know if one exi: 

Not as of 2011, 

What happened ii 

Well, from time to^time they come in and out. 
In other words, the: re be times where they have, 

like for example, for placentas. They have guidelines 
when they want placentas sent, and they may change. 


/ant p 

ip Hpi \r 


And thei^one pay they decide, because you know, these 




polipifs ana procedures are malleable, should we say. 

Sometimes they get banished to the waste 
b\sket and other times they get defined to very strict 
criteria depending on current medical thought. 

MR. MITTELMARK: Move to strike as 
nonresponsive. 

BY MR. SILVA: 
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Q. Do you know if the policy and procedure for 
performing blood gasses on infants at birth was still in 
effect at the time that this baby was born? 

A. No, because when I hand off the baby the baby 
is no longer my patient, it's the patient of the 
neonatologist. 

Q. Is it the discretion of the obstetric® 
order a cord blood gas? 


f you wanted to? 


gas? 



A. Yes. 

Q. So you could have ordered 
A. Correct. 

Q. Can the obstetrician^^ strike that. 

Can the neonatologistalso order a cord blood 

A. I imagine 


Q. So, neitheij^ou nor Dr. Ambroise ordered a cord 
blood gas, correct? 

A. ^Correct. 

Q.- Was there any discussion of transporting Heather 
MoCarfi^ : for a spiral CT prior to her C-section? 

A. No. 

Q. Was there any discussion of transporting Heather 
McCants to the radiology department for a VQ scan prior 
to her C-section? 

A. No. 
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Q. Do you know who called the Rapid Response Team? 
A. No. 

Q. Do you know why they called it? 

A. No. 

Q. If a nurse on the OB unit is concerned abou4 the 
fetal wellbeing, can she call an OB at St. Mary's? 

A. Yes. 


& 


Q. Is it the standard of care at St. Ma^i^Ms and any 
hospital for nurses to follow doctor 1 s^or ders? 

A. Yes. 

Q. Would it have been withinstandard of care 
for the nurses, after you told them that you wanted to 
perform a C-section, to call the operating room and alert 
them that the C-section neecfed to be performed, including 
anesthesia? 


MR. 

MITTELMARK: 

MS. 

WIDLANSKY: 

/•MR. 

L 

BLOOM: Join 




THE WITNESS: That's one possibility, yes. 
BY^^. J31LVA: 

Q. If Dr. Sanches had volunteered to perform a 
C-section, do you think that she could have performed it 
any quicker than you did? 

MS. WIDLANSKY: Form. 

MR. BLOOM: Form. 
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THE WITNESS: In light of what I found when I 
arrived at the hospital and the operating room is 
occupied, not very likely. Not significantly 
sooner, no. 

BY MR. SILVA: 


Q 


And the reason would be because there was 


A 


another procedure going on in the other operaring room? 

A. Correct. 

Q. Do you know if Dr. Lane -- strike that. 

Do you know how long Heather McCants was in the 
preoperative, if you will, holding area before she was 
taken into the operating room? 

A. No. 

Q. Do you know what wars done to Heather McCants in 
the operating room prior to you performing her C-section? 

A. Some of the things from the medical record. 

Q. Okay?. My question is: When Heather McCants 



arrived ic the preop holding area, did you stay in her 


presence the entire time until you performed the 
ejection? 

A. No. 

Q. Where did you go or what happened in that 
interval? 

A. She moved into the room and I went to the 
wash basin. 
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Q. When you went to the wash basin, that's you 
clean yourself up for — scrubbing for surgery? 


A 




o thel; 

\J 


A. Correct, yes. 

Q. How long does that process normally take? 

A. A minute or two. 

Q. And then you went into the room. <0 

How long did you have to wait before'yyou could 
make the incision after you stepped into/^h^feoom? 

A. I don't recall. 

Q. Did you have to wait on any smff to setup for 
the C-section once you were in^he room and ready to 
perform this procedure? 

A. No. 

Q. Did you everdrall any of the nurses on the 
initial call that you wanted an OB inhouse to evaluate 
Heather McCants in your absence? 

A. No. 

Q. >kUp until the time that you first laid eyes on 
Heather McCants was it your understanding that she had 



ne^ been evaluated by any obstetrician? 

A I don't think that I assumed anything. 

Q. Did you assume one way or the other if she had 

been seen by another OB? 

A. No, I didn't assume one way or the other. 

Q. Did you know if any other obstetrician had 
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evaluated Heather McCants prior to your arrival at 
St. Mary's? 

A. No, did not. 

MR. SILVA: I'm going to mark the delivery 

summary as plaintiff's Exhibit number 11. 

(Plaintiff's Exhibit No. 11 was marked for 
identification) 

BY MR. SILVA: 

Q. Here you go, sir. This is the del^fery summary 
for labor and delivery and the delivery date and time is 
1/26 at 3:52 in the afternoon; do you have any reason to 
dispute that? 

A. Correct. 

Q. It's got delivery location: OR. Then it has 
underneath that: Shoulder dystocia. What is that 
referring to? 

A. I'm sorry, where is it located? 

Q. >Belo|£ delivery location O.R., middle of the page 

iaS r Sh0l 

V/ 


it has 



)uider dystocia there. What is that? 

I see it, I don't know what that means, 
was no shoulder dystocia in this case. 

Q. Did you ever encounter any shoulder dystocia? 
A. No. 

Q. Can an obstetrician encounter a shoulder 
dystocia during a C-section? 
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& 


A. Yes, I've seen it. 

Q. The placenta delivery was at 3:53. 

A. That's what it says. 

Q. Did you have any trouble delivering the 
placenta? 

A. No. 

Q. Did you perform the APGARs yourself^ 

A. No. 

Q. Did you see anyone perform the APGARs? 

A. I did not visually see wh<^p%isffcmed the 
APGARs, no 

Q. And on the second g^fl^th^re is an area there 
for cord gasses and it states!^ No. Correct? 

A. Correct. 

Q. Why didn'j^SPi^l^rder cord gasses in this case? 

A. Because I did not think it was going to 
advance the care or treatment of either patient. 

Q. Aren't concerned about the baby's wellberng 
at birth? 

MS. WIDLANSKY: Form. 

MR. BLOOM: Join. 

THE WITNESS: I think it is a 
mischaracterization of what I said. The baby had 
an APGAR of 8. The body was pink. The 
extremities were slightly blue. 


4 “ : " 

't yorford' 
5 ^ r 
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It had a cry. It had a good, strong cry 
actually. This kid looked like a champion for 
2 pounds 6-ounces, champion. 

Considering it had a prolonged rupture of the 
membranes, it was in Dr. Ambroise's capable 
hands. I did not think or did I -- there no 

indications or thoughts that this kid 
demonstrated any sign of hypoxia on the basis of 
the examination of the baby when I delivered it. 

And, as I said, if Dr. Ambroise felt she 
needed a blood gas, she could get a blood gas 
from the baby, which is even more accurate than a 
cord blood gas. 

BY MR. SILVA: 

Q. And that YdQ^rding to your recollection, 

AV' 

right? 

A. Ye< 

Q. >Okay. And Dr. Ambroise, as far as you can tell, 
didnl^even order a blood gas from the baby, correct? 

Which speaks to the ability and vigor of this 
Id&by^ correct. 

Q. Or maybe to the ability to not know what the 
true status of the baby was at birth, right? 

A. Well, no one but Dr. Ambroise -- 
MS. WIDLANSKY: Form. 


V 


<v 
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THE WITNESS: I would suspect that 
Dr. Ambroise who is now charged with the 
responsibility for this child, if she had felt 
that there was an asphyxial issue would have 
performed immediately a blood gas on this bab^. 

And it's the most accurate blood gas of 
More accurate than a cord blood gas. 

BY MR. SILVA: 

Q. Why are cord gasses performed at all then? 

A. That's the subject of a Aot of controversy, 
because it's like if you can get direct evidence why 
would you get indirect evidence? 

Q. Have you performed cord gasses in the past on 


O 




your patients? 

A. Sometim 


Q. 

A. 

it is gating 
I will. 


g ^o ^ 




Why? 

Well, it depends on the patient. If I think 
affect clinical care of the baby, yes. 


In what circumstances would you order a cord 
blood gas when you think it's going to affect the 
clinical situation of the baby? 

A. Well, if I thought the baby was asphyxiated 
and it had a five minute APGAR score of less than five 
I would order a blood gas. 
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4T 


Q. I'm talking about a cord gas. 

A. That's what I'm talking about, cord gas. 

Q. Okay. So, can you order a cord gas immediately 
at birth from the umbilical cord? 

A. You can — it can be done any time until ^he 
cord is tossed out. 

Q. Well, isn't it more accurate to tak^y^ 
specimen immediately at birth? 

A. Well, we are talking about accu ^Wv. The 
most accurate thing is take a specat from the baby. 

Why are you taking the specimer>^rip he cord when you 
have got the baby there 

Q. Let's focus on >rd gasses, sir. 

irate cord gas a specimen 
birth? 

Form. 


Isn't the mo 



taken immediately 

MS. WIDLANS1 

THE^WITNESS: It depends on what you are 


THE wit; 
c&ng for. 


looking 
BY MR. SILVA: 

AJ Looking for the oxygenation of the child. 

A. Then check the baby. 

Q. Yeah? 

A. Yeah, that's how they do it, they check the 
baby. They put a little pulse oximeter on the baby 
and you could take a sample of blood from the baby. 
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Q. So what information do you get from performing a 
cord gas on your patients? What information? 

A. The same information that comes out in a cord 
gas from a baby, but it's more accurate if you get it 
from the baby than from the cord. 

And if Dr. Ambroise felt that the baby ^ 
was a specific issue that would be assisting 

I 

would be to her benefit and to the baby's ben'e'f i t 

,100d 


4 , 

here^ 



certainly she could have gotten a fetal blc 



gas, 


tever time she 


which she actually did, you know, 
felt it was clinically indicated. 


So I would have to say Dr. Ambroise and I 


also thought the same way. This was a fairly vigorous 
kid for a two pounder^-that was born, you know -- 
Q. And if you felt -- 
A. -- 12-weeks^head of time. 

Q. Anc^jLf you felt there was a delay in the 


And if ; 

performance of t'. 

.... 


the C-section in this case, it would be to 


your benefit not to order a cord gas, wouldn't it? 

MS. WIDLANSKY: Form. 

THE WITNESS: I don't understand your logic. 

BY MR. SILVA: 

Q. Well, if the cord gas shows the baby is 
severally hypoxic with a negative base excess at birth, 
that wouldn't be to your benefit, would it, Doctor? 
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MS. WIDLANSKY: Form. 

MR. BLOOM: Join. 

THE WITNESS: Would it be to my benefit when 
the baby is the best reservoir for evaluation of 
pH and base excess; why would a cord be a better^ 
choice than to draw a sample from the baby 
itself? 

It makes -- it would be -- why wouid^^u pick 
the less sensitive and specific p ammeter when 
you've got the whole baby there 
BY MR. SILVA: 

Q. Well, why, if you c<5rd gas in this case 

and the pH was 6.9 and the ba^ excess was minus 25, that 
wouldn't be to your bene|^t, would it? 

MS. WIDLANSKY: Form. 

THE WITNESS; There are many scenarios that 
wouldn't be to my benefit, but there was never 


parame 
& 



any i*vid^ce, from what I saw, that this baby had 


1 


any sort of an asphyxial issue. It had 8-8 
lltlG^Rs . The baby was out. 

The doctor that's taking care of the baby and 
respiratory therapist who was taking care of the 
baby both had opportunities to draw blood for pH 
and oxygenation that are far more accurate than a 
cord pH. 



U T I O N S 


800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Vol. I 

DOMINIC J. SHELTON vs. BERTO LOPEZ 


August 09, 2013 
177 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



As I mentioned before, if I thought it was 
going to be the baby's benefit for its treatment, 
sure, I would have no problem ordering a blood 
gas. 

But I certainly had — I never thought thi-4; 
deep about the scenario at the time it happened. 

The baby looked good, so why draw a blood gas. 

BY MR. SILVA: 

Q. I see. And do you know whenJche^fftubation was 
performed? 

A. Not specifically, 

Q. 

performed immediately after birth"! 


en the 
$ 


How would the intubation affect the oxygen 

vv 

saturation and APGARs at, ene and five minutes if it was 




Object to form. 
MS. WIDLANSKY: Join. 


MR. MITTI 

:dlans 

THE WITNESS: It would elevate the APGARs. 

BY MR. SkLVAp " 

Q. It would increase the APGARs? 

Correct. 

Q. Okay. So, an APGAR -- is an APGAR even useful 
if there has been a medical intervention such as 
intubation with oxygen delivery to the infant? 

A. Of course it is because -- 
Q. How -- 
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A. -- the purpose of the APGAR score is not what 
you're insinuating. The purpose the APGAR is the 
baby's transition from intrauterine life and 
transitioning to extrauterine life. 

And we all know a two pound weight prematur4 



baby is going to have a tough go of it. This babmn 
the spectrum of premature babies was a rock It 

had 8-8 APGARs. 

Many times babies have premature ’l%n ; gs and 
possible infections and all the other problems 
detailed in here, it's not uncommon for them to end up 
being intubated because they're premature, and as 
Dr. Ambroise indicated had Respiratory Distress 


of 7.2 


Syndrome. 

Q. Okay. Ap^bjii^baby, again as we mentioned 
earlier, had a pH of 7.2 one hour after birth, and a base 
excess of mijjus 5.1 one hour after birth, right 9 

A. 

/V 

WIDLANSKY: Form. 

BY^F%^|lLVA: 

Q. Do you think that any of the physicians were 
negligent in any way in oxygenating the child in that one 
hour period from the birth up until the time that this 
blood gas was drawn? 

MS. WIDLANSKY: Objection to form. 


i:^nus : 
>Correcr. 

MS. 
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MR. BLOOM: Join. 

MS. WIDLANSKY: Outside the scope. 

THE WITNESS: I have no opinion one way or 
the other. 

BY MR. SILVA: 

Q. Have you seen any medical records that lead you 
to believe that they fell below the standarc^^k care in 
oxygenating this child after birth? 

MS. WIDLANSKY: Objection to^form. 

MR. PUYA: Form. 

THE WITNESS: I previously answered I haven't 
seen the -- I'm not a neonatologist. 

BY MR. SILVA: 

Q. So the jury understands, you did not order a 
cord blood gas on thisJgrhild, so we don't have the 
benefit of those results, correct? 

MS. WIDLANSKY: Form, asked and answered. 

THE WITNESS: Correct. 

BY MR. SILVA: 

Q. All right. And neither you, nor Dr. Ambroise, 
ordered a blood gas on this child immediately after 
birth, so we don't have the benefit of those results, 
correct? 

MS. WIDLANSKY: Form. 

THE WITNESS: We have the benefit of the 
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examination that showed APGARs of 8 and 8, but we 
did not have a blood gas to show the status at 
that time, correct. 

BY MR. SILVA: 

Right. So, we have no idea what this baby'4 


Q. 

base excess was immediately after birth because 
gas wasn't performed, true? 

A. No. A blood gas is only one of many elements 
that's used to determine what interventions are needed 
by a baby. 

Most of the interventions are actually not 
based on the lab, but are based on the clinical 
observation of a trained observer such as 

rV 


Dr. Ambroise. 

MR. SILVA 
question. 


LVA: M 

Cv 


MqW t 


to strike, did not answer my 


BY MR. SILVA: 

Q. jM .y question was: We don't have the benefit of 


f wha 


knowing what the base excess was in this baby immediately 
af^er birth because a blood gas was not drawn, correct? 

A. No, you don't have the base excess, but you 
also note that the clinical evaluation did not seem to 
indicate a need to know that base excess or 
Dr. Ambroise could have easily ordered a blood gas. 

Dr. Ambroise could have ordered sodium 
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sirth in t 


bicarbonate if she felt that the base excess was 
greater than minus 16. 

Q. And why did she order a blood gas one hour after 
birth? 

A. You'll have to ask Dr. Ambroise. I'm not ai 
neonatologist, and whatever protocol she chose tu^gput 
in place in terms of the treatment must have been 
based on what she was seeing and thinking. 

Q. So this blood gas that was the ordered 
approximately one hour after birth^Aj^ could have been 
ordered immediately after birth ■4W birthing room, 
correct? 

MS. WIDLANSKY: Form. 

THE WITNESS: ^%)rrect. There was absolutely 
nothing to stop Dr. iftnbroise if she felt it was 
clinically important to order it immediately. It 
was no different -- it was done exactly the same 
way just at: a time where she felt it was needed 
to be done. 

BY MR. JlLVA: 

Q. Okay. So, this blood gas that was performed one 
hour after birth, it could have been performed 
immediately after birth if Dr. Ambroise had wanted to do 
that, correct? 

MS. WIDLANSKY: Form, asked and answered. 
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I have not had an opportunity 


THE WITNESS: That's right, yeah. 

BY MR. SILVA: 

Q. So, the first evidence we have anywhere in this 
medical record of this child's oxygenation level is one 
hour after birth. 

MS. WIDLANSKY: Form. 

THE WITNESS: 

to review the baby's records, as I mentioned’' 
before. The baby is the patient of DriProibroise, 
so I have not reviewed the records,. Ic I don't 
know one way or the other 
BY MR. SILVA: 

Q. I understand, 
plaintiff's Exhibit m 
performed one hour 
performed after 

Do you think it's within the standard of care to 
do this Me hour after birth in a premature child? 

MS. WIDLANSKY: Objection to form. Mr. Silva 

O 



^ou to assume for me that 
which is the blood gas 
)irth, is the first laboratory 


5 


as testified repeatedly — 

MR. SILVA: No, he hasn't. 

MS. WIDLANSKY: Yes, he has. He is not a 
neonatologist, he was not caring for the baby 
once it was born. That was -- the child was 
under the care of the neonatologist. And you're 
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repeatedly asking him questions about the baby's 
health status when he's already told you he 
hasn't reviewed the records and he wasn't the 
child's provider. 

BY MR. SILVA: 

Q. Are you aware of any other cord blood 
blood gasses on this child prior to one hour ^f^%birth? 

MS. WIDLANSKY: Form. ^ 

BY MR. SILVA: 

Q. Other than what you have se re today? 


es or 


lour aft 



A, 


I have not had an opportunity see the medical 




records of the baby. The baby was not my patient 
after it was handed-off from the operative theater. 

Q. If the record^^how that this was the first 
blood gas performed on tlfis baby after birth, one hour 
after birth, would you have any reason to dispute that? 

MS. WIDLANSKY: Form. 

THE WITNESS: No, I have no basis to have any 
opinions because, again, I've not had an 
opportunity to, nor would I, generally review a 
pediatric neonatology chart. 

BY MR. SILVA: 

Q. Are APGARs a subjective test? 

A. Yes. 

Q. Is this blood gas a subjective or objective 
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test? 

A. Objective. 

Q. Okay. I want you to a take look now at 
plaintiff's Exhibit number 12, which is the Rapid 
Response Team worksheet. 

(Plaintiff's Exhibit No. 12 was ma 
identification) 

(END OF VOLUME I) 
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Telephone: (954)755-3425 


ALSO PRESENT: 

Anthony Barbaro, Videographer 



800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
220 


1 

2 

3 

4 

5 

6 
7 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Silva 


INDEX 


VOLUME I 

BERTO LOPEZ, M.D. 

Continued Direct Examination by Mr. 
Cross-Examination by Mr. Mittelmark 
Cross-Examination by Mr. Puya 
Cross-Examination by Mr. Bloom 
Redirect Examination by Mr. Silva 

VOLUME 

Continued Redirect Examination by Mr 
Cross-Examination by Ms. Widlansky 
Further Redirect Examination by Mr. 

E X H I B I 


VOLU 

Bad^e'^/ents 
Vitals Plot/Events 
Perioperative Nursing Note 
Cesarean Sejption Preop Orders 
Pexiope v a t ive Assessment 
1/26/2Q11 Anesthesia Record 
Postoperative Opioid Orders 


PAGE 


Plaintiff's 

No. 

14 


No. 

15 


No. 

16 


No. 

17 


No. 

18 


No. 

19 


No. 

20 


No. 

21 


No. 

22 


No. 

No. 

23 

24 

<c 

Defendsmt's 

No. 



No . 



No. 

'3 


No. 

4 


No . 

5 


No. 

6 


No. 

7 


No. 

8 


No. 

9 




395 

410 

414 


* 


Operative Report 
Consultation Note 
1/26 Physician's Order 
Placenta Pathology 


History, Physical and Admit Note 
1/13/2011 Consultation Report 
1/13/2011 Progress Note 
Prenatal Consult Note 
1/14/2011 Progress Note 
1/8/2011 Progress Note 
1/19/2011 Progress Note 
Biophysical Profiles 
Fetal Monitoring Strips 


222 

227 

232 

245 

252 

257 

260 

262 

279 

294 

360 


301 

303 

308 

310 

311 
313 
313 
320 
332 



800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
221 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



CONTINUED VIDEOTAPED DEPOSITION OF BERTO LOPEZ, M.D. 

OCTOBER 17, 2013 


examine 
& 


Ub a .m 

y 

md testified 


THE VIDEOGRAPHER: Today's date is October 17, 
2013. The time on the video monitor is 10:06^.m, 
MR. SILVA: Swear the witness 

Thereupon, 

BERTO LOPEZ, M.D., 

having been first duly sworn, was examined an 
as follows: 

DR. LOPEZ: I do 
CONTINUED DIRECT EXAMINATION 
BY MR. SILVA: 

Q. Good morning. Tms is a continuation 
deposition from Augusta 9, 2013. 

I wan larify a couple things at the 

outset. If%you recall, we were discussing your 



discharge, summary, which I've previously marked as 
Plaintiff's Exhibit Number 2. And I asked you some 
qu^afsigns about whether you had signed this form or not 

And I believe you testified that you had not signed it; 

V 

do you recall that? 

A. Yes, that's correct. I did not put a wet 
signature on this form. 

Q. Okay. Now, I want you to look at the very 
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bottom of this page where it says authenticated by 
Berto Lopez on February 26, 2011 at 12:48 in the 
afternoon. Do you see that? 

A. Yes. 

Q. Is that considered an electronic signature 

A. Yes. 

Q. -- at St. Mary's Medical Center? 

A. It's considered an electronic ^Ci^lientication, 
correct. 

Q. Okay. I'll take that. 


Exhibit 

a look a 






ture - 

fir 


I'm going to mark now4ferhat will be Plaintiff's 
Exhibit Number 14. 

(Plaintiff's Ej&ibli? Number 14 was marked for 
identification. 

BY MR. SILVA: 

Q. Take a look at it. And can you identify that 
document for me, sir? 

A. Other than Exhibit 14, I'm not familiar with 
this^ificument. 

Okay. What's -- What's the title at the top 
of th e page? 

A. It says on the top left OnGuard 2013. Access 
denied, granted and other badge events. 

Q. And who is that information for? 

MS. WIDLANSKY: Form. 
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BY MR. SILVA: 

Q. Does that have your name on it? 

A. On the right section it says cardholder name, 
it has details, event, date/time and device. 


name. 


Q. 

A. 

Q. 

A. 

Q. 


Is your name anywhere on that form? 

Yes, as the cardholder. Cardholder name my 


me is 
me :Ljr . 


c° 




Berto Lopez? 

Yes. 

Okay. And it appears here that at 3:30 in the 
afternoon access was granted to^ffe physicians' east 
lot; do you see that? 

A. Yes. 

Q. And can you describe how you get access to 
this hospital with regards to parking in the physicians' 
parking lot? Do you- have to use some sort of card or an 
access code? 

A. Yes. We use an identifying badge. And I mean 
even t^^^h it may be from another hospital, they're 
se&iewhat similar. I think I still have one from this 
morning. 

Yeah. Here is my St. Mary's access badge. It 
has a magnetic strip. And I generally park in the east 
physicians' parking lot which faces Greenwood Avenue. 

And in order to be -- There is an automatic 
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wooden arm that goes down. You have to swipe your badge 
into a magnetic reader. And then if you're identified 
and approved, the arm goes up, you park your car, and 
you go inside -- 

Q. Okay. 

A. -- the hospital. 

Q. Okay. Do you use that same card td"i#C v ipss the 
Good Samaritan physicians' parking lot? 


A. 

Q. 

A. 

Q. 

A. 

Q. 


.:. Mary' 
ally fo 
spita^ 




Cv 


A 


r Good Sam. 


The St. Mary's parking lot. 

No, you use a different 
Okay. 

This one is for Std^fary s. 

It's spec:f icalefy for St. Mary's? 

Yes. Each hospital has their own badge. 


Okay. And spjon that day when you were called 
to come to the hospital for Heather McCants, you would 
have came to the east physicians' parking lot? 

A. Correct. 

Jl^. And then you would have swiped your card? 

%A./ Yes. 

Q. And is that what this document shows that you 
swiped your card at 3:30 in the afternoon? 

MS. WIDLANSKY: Object to the form. 

THE WITNESS: That's what it appears to say, 

yes. 
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BY MR. SILVA: 

Q. Okay. And then after that the next time entry 
on this document states that 13 OB in R/0-3-14-2 access 
granted to Berto Lopez. 

Do you know what that stands for? Would ^hat 

be -- 

A. At 3:30 p.m.? 

Q. Yes, sir. 

A. That appears to be 13 OB in 

access granted. While I cannot say- wi certainty, 

Kv 

$ge system at 



because I'm not involved with the 
St. Mary's, it's probably w 

and delivery unit, the d the elevator -- 


Q. 

Okay. 

A. 

-- to g 

Q. 

Okay. 



ne d 

" oadged into the labor 


the labor and delivery area. 
Okay. And I guess my next question is going 
to be once ^pu park your car in the east physicians' 
parking ji <£ot at St. Mary's Medical Center, how do you 
gain^ pg to the hospital normally? 

I go in through the Greenwood Avenue entrance, 
&lk~in, passed the security checkpoint which is not 




Q. Okay. 

A. -- go to a bank of elevators. And the 
entrance is on the ground floor. So you hit one to go 
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to the first floor, which is where labor and delivery is 
in. And then I would badge into access controlled doors 
that allow me into the labor and delivery area. 

Q. Okay. And then there is an entry here at 3:37 

p.m. that also says 13 OB R/0-3-14-2. Can you telKus 

1 

why this system would have captured your badge again at 
3:37? 

MS. WIDLANSKY: Form. 

THE WITNESS: And, again, I'm ri^^an expert on 
what this form stands for. 

k vT 


; 

not- s 


O 


But I re-badged in, 


as . l 




ntioned before, I 


went to the elevator ba fter waiting for 
Ms. McCants to be brought down from the second 





urn area, to the first floor 
I walked to the bank of 


floor, the ante] 
where the 
elevators. 

BY MR. SILV^ 

A. And then I re-badged into the OB/OR preop 

arfea. 

Q. Okay. So that would explain a badging into 
the L&D area at 3:33 and then a second reentry at 3:37, 
approximately four minutes later? 

A. That's right. 

Q. Okay. And then the next time that access was 
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granted appears to be OB out at 4:15 in the afternoon? 

A. Yes. 

Q. Is that the time that you would have left the 
facility? 

A. That would have been my badging out of tk^ 

OB delivery area, which would include the OB/OB>a|:ea, to 
go back to the bank of elevators to go back /d^he 
first -- the ground floor to go out to tb€^parking lot 

x 

your recollection of what happened that day? 


to go to my car. 

Q. Okay. 

A. At least that's my inte 


:ation of that 


Q. 


Does that — Does 


document help refresh 


at happ 
say it' 


A. Only I would say it's an independent record 
electronically of my badging in and badging out behavior 
if that is, in fact^ certified as the hospital's badging 
record. 


Q. 


Okay. 


Did you -- As you sit here today, do 
you know if you ever looked at the electronic medical 
records for the nurses notes for Heather McCants on 
January 26, 2011? 

A. No, I did not. 

Q. Okay. I'm going to have you take a look at 
what I'm going to mark as Plaintiff's Exhibit Number 15. 

(Plaintiff's Exhibit Number 15 was marked for 
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identification.) 

BY MR. SILVA: 

Q. Prior to this case, have you had occasion to 
look at electronic nurses notes at St. Mary's Medical 
Center? 

A. Yes. 

Q. Okay. Does that look familiar to 
entries that nurses make into the medical rdSferd? 

A. Yes. 

Q. Okay. And according to t s first page on 
Plaintiff's Exhibit Number 15, 4b do re a timed entry 
there for a nurses note on J 26th at 12:15 in the 

afternoon? 

A. Yes. 

Q. And it 3JP11 for PICC Team, no answer. Do 

you see that? 

A. Y<_ 

T9* 

you involved in any of the issues with 
the PI.CC line being clotted prior to your call from the 
Ra^id Response Team? 

A. No. 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 

Q. Then at 12:40 there is a nursing entry here 
that states: Left message for the PICC Team. Do you 
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see that? 

A. Yes. 

Q. Okay. Turn to the next page, please. 

At 1:00 in the afternoon on January 26th 
there's a nursing entry: Notified Carol Seamon tha?^ 

PICC Team was has not answered. Do you see thcL&|| 

A. Yes. 

Q. Did you ever have any conversatidri^ibswlth Nurse 
Carol Seamon regarding any of the issues of the PICC 
line being occluded? 

A. No, not that I can re^j^f. P 



* ith them having 


line team to come address 


Q. Okay. Or any issi 
difficulty in getting the 
the occluded PICC line? 

A. No. 

MS. WIDLANSKY: Form. 

y 

BY MR. SILV^: 

Q. The,next entry in this nurses note that you're 
looking at is January 26th, 2:40 in the afternoon, and 
it<says r : Call to Patrick, PICC Team. 

Do you know a Patrick on the PICC Team at this 

hospital? 

A. I don't personally know of Patrick. I have I 
believe spoken to Patrick on the PICC line team. He's a 
nurse that does line placements. 
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cS 


going t 

8 ? 


Q. Okay. Do you have occasion to order PICC 
lines on your patients occasionally at this hospital? 

A. Yes. 

Q. And how do you go about doing that? 

A. Generally speaking — Well, it's kind of 
then and now. Back then you would write the orderOr 
if you wanted it with some sort of expeditious response, 
you would call for the PICC line nurse and 'then" speak to 
them and explain to them what your needs were. And then 
they would express how they were going to satisfy those 
professional needs 
Q. 

is a specific protocol 
on the chart back in 2011 tfiat you had to fill out with 
regards to the maintenance of the PICC line? 

A. Since it's 2011 and we're talking about 2013, 

I don't remember specifically. 

Q. Okay. The next entry is at on this electronic 
nursp% note 3:05, and it states: Patrick at the bedside 
ac^^Ls^ered Cathflo in both PICC ports. 

My question to you is after this incident 
occurred, did you have any conversations with any of the 
health care providers as to why the Cathflo needed to be 
injected at 3:05 on January 26th? 

MR. MITTELMARK: Object to the form. 


Okay. When you ordered a PICC line for a 
patient, do you recall if there : 

ill tha 
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BY MR. SILVA: 

Q. Go ahead. 

A. I don't recall specifically. I know that I 
never spoke to Patrick. I remember having a 
conversation with Nurse Duckworth. And my understanding 
was that the PICC line had occluded, and they w@®p g|H.ng 
to flush them as they do routinely if there 
occluded PICC line. 

Q. Okay. Was that in the initial %%rfversation 
that you had with Janis Duckworth jm. the phone? 

A. Yes. And that would ,4a ve been like after the 
rapid response -- 

Q. Okay. / 

A. -- had occurred. 

Q. Okay. You dgiah' t have any conversations with 
Janis Duckworth on th at date prior to the Rapid Response 
Team being called? 

A. That's correct. Because Dr. Turn, as was 
indicated in one of these notations, made rounds in the 
epartum patients for our group. 

Q. Okay. Do you know if Dr. Turn was still in the 
hospital at the time that the Rapid Response Team was 
called? 

A. No, I don't. 

Q. Do you know if Janis Duckworth attempted to 
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call Dr. Turn prior to you being called on January 26, 
2011 ? 

A. I don't know. 

Q. The next entry in this electronic nurses note 
is at 3:06. It states: Patient complains of shortness 
of breath immediately following Cathflo administration. 

Is that your understanding of what 
Janis Duckworth told you that this patient had an 
immediate reaction to the Cathflo ini.e.cti^W? 

A. Or something -- 

MR. MITTELMARK: Object to the form. 

BY MR. SILVA: 

Q. 

A. 


_nj ect 


0 ? 


You can answer. 

\ 

Or something consistent with that. I don't 


remember exactly what she said, 

Q. 


I'll take ?that one. Thank you. 

J 


N^xt I'm going to mark Plaintiff's Exhibit 
Number 1A, which is the perioperative nursing note. 

^Plaintiff's Exhibit Number 16 was marked for 
iefe cation.) 



K 


BY MR. SILVA: 

> 

Q. Just take a look at that, sir. And then I'm 
going to ask you some questions. 

Whenever you're done, just let me know. 

A. Okay. I'm ready. 
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Q. Okay. Back on January 26, 2011 were 
physicians notes at this hospital and progress notes and 
physicians orders in paper form? 

A. Yes. 

Q. Okay. Did you as a physician, as an OB/GfN, 
ever enter any information into the electronic medical 
record back in January of 2011? O v 


A. Not to my recollection. 


Q. So what we're looking at berg i 

jL 


c 


It's in electronic form, 

Am. T 


perioperative nursing note. It appeals ,• the author is 
Josephine Braga, 

Do you know who eprl!%^d this information into 
this document? 

A. Know by in^pinde^t knowledge, no. But I 
would assume since it's been recorded as Josephine 
Braga, stored by the Josephine Braga, RN, on the top 



left of the page that she was an author of the note. 

Q. And it has an area here where it says last 
storad^'at 4:21 on January 26th. Do you see that? 

Jp es. 

Q. Is there any indication on this form that 
would lead you to conclude that any entries were made at 
6:23 in the afternoon on January 26th to this record? 

MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Form. 
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What 

\ 


Q. 


Yes. As opposed to a stretche yP 

!N. 




BY MR. SILVA: 

Q. You can answer. 

A. No. 

Q. Okay. The -- According to this document it 
states: Transported to OR: Bed. Does that 

does that mean, that she's transported in the same bed 
she was in? 

A. 

Okay. And then transport by Rt 

isported the 

patient? 

A. 

Q. It says that OjG'oom number two. 
refer to the OB/OR or the n?5in OR? 

A. This is : B/OR. There is two OB/ORs: Room 

one and room two. This case occurred in room two. 

Q. Okay. And then next case type it has urgent. 
A. Correct. 

Q. Do you see that? 

Do you know who directed Josephine Braga to 
enter a case type urgent in this form? 

MS. WIDLANSKY: Form. 

THE WITNESS: Probably me. 

BY MR. SILVA: 

Q. And it says scheduled OR time: Patient in the 


Does it identify which RN tr 

Jy 

No. ^ 

It says that Or 

< 


Does that 
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OR at -- Is that 1537? 

A. That's what I interpret that as, yes. 

Q. Okay. So that would be in laymen's terms 3:37 
in the afternoon? 

A. Yes. 


A 


Q. As you sit here today, do you know wtaH—. 
Heather McCants was from the time that the C-section was 
called until 3:37? 

A. In a general way I knew tha ji_ shjp^was in her 
room. Then she was transported down the hallway, took 
elevators down from the second ,4ldor to the first floor, 
and then was brought to the p area m front of the 


operating rooms before s 



wheeled into the 


operating room. 

Q. Okay. $ Du ever used your cell phone in 

an OB operating room' at St. Mary's Medical Center? 

A. Nc 

Q. /K Ha% you ever attempted to? 

'es, but the reception was unacceptable. 

Okay. 

A. I have AT&T. I don't know if it's any better 
with somebody else. 




© 




23 

Q. 

Okay. 

So your cell phone carrier 

is AT&T? 

24 

A. 

Yes. 



25 

Q. 

Have 

you attempted to make a cell 

phone call 
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from your AT&T cell phone prior to today in either one 
of the OB/ORs at St. Mary's Medical Center? 

A. Not in — Not to my recollection. But things 
have changed. I mean, you know, now they've upgraded to 
a 4G system, whatever that means, and then a 4G LTH< 

So I don't know what type of system, 4 m^.ning 
how many towers and what the strength of the signal was. 


Sure. 


^2011 


But -- 

Q. 

A. 

through 

through, phone calls wouldn'tl^p through. 

Q. 

are leaded? 

A. No, I don't know that 


C 


e sig 


, it wouldn't go 


-- prior to approximately. 

Phone messages and text messages wouldn't go 


Okay. Do you know if the OB operating rooms 

rV 


room? 


D 


Q. Okay. Do you perform x-rays in the operating 


A. S 


Q. 


ometi 


imes. 


ccording to this document, the anesthesia 


st^rt time and date is January 26, 2011 at 3:37. Do you 

see that? 

V 

A. Yes. 

Q. And then the incision time according to this 
document is at 3:51? 

A. Yes. 
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Q. And the preop diagnosis was fetal, 
nonreassuring status? 

A. Yes. 

Q. Do you know how Josephine Braga -- where she 
got that knowledge to put that information into thi^s 
document? 

MS. WIDLANSKY: Form. 


BY MR. SILVA: 


THE WITNESS: Not exactly, no. 


& 


Q. Do you know if that was an 


n ass' 


essment she made 


herself or if a physician directed her to put that preop 
diagnosis in? 

A. I would be speculating. 

Nurse Braga. 


I would be specie 

a. 

nonreassuring status^ mean; do you know? 


I think we could ask 


Q 


Okay. 


>/GYN what does a fetal 


A. It means that the baby is in an environment 
that it Aeeds.. to be taken away from. In other words, 
the baby ^ inside the mother's womb, and it's not 
demonstrating the signs of fetal well-being such that it 
needs to be removed by operation. 

Q. It means the operation, the C-section? 

A. Cesarean section, yes. C-section. 

Q. And then the postop diagnosis, was that the 
same: Fetal, nonreassuring status? 
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A. Yes. 

2 

Q. What -- What's the reason for entering in -- 

3 

this information into the medical record preop where it 

4 

says postop diagnosis? 

5 

A. First of all, documentation of the reason<or 

6 

indication for surgery is a standard nursing 

7 

documentation obligation, both for billing and coding 

8 

and for the health care processes to be unddisfecood by 

9 

other members of the health care team. 

10 

And postop diagnosis, sometimes it matches up 

11 

with the preop, sometimes it doesn't depending on the 

circumstances. 

12 

13 

Q. Okay. In this casHirthe postop diagnosis was 

14 

still fetal, nonreassuring status, correct? 

15 

A. Yes. 

16 

Q. And then the operation, what is documented 

17 

here? 

18 

A. Non-fecheduled primary cesarean. 

19 

-Qv* Okay. And that — that's to distinguish this 

20 

surgery from a scheduled primary cesarean section? 

21 

A. Correct. 

22 

Q. And a scheduled primary cesarean section would 

23 

be something that's planned ahead of time with the 

24 

patient and the physician and the staff? 

25 

A. Correct. It's a scheduled, planned C-section. 
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You have an appointment to have your baby delivered. 

Q. And then the anesthesia type used states 
spinal Astramorph? 

A. Yes. 


Q. 

at 3:50? 

A. 

Q. 

A. 

Q. 


<v 




0^1 Ml I’: 

1 at vnn 


id c!i% 


A, 

atic^ 


Q. What does that mean to you as an OB? 

A. It's a subarachnoid injection of medical, 

called Astramorph, which is long-acting pain medication 
that's administered to alleviate pain an^tai^fecmfort for 
about 24 hours. 

Q. The surgeon is yourself 
A. Yes 

And this documents^llKat you came into the room 


left at 4:05' 


Yes. 

And thal 
Yes. 

And then it states that there were some 



assistairtes there, a Milsa Amely? 

.0 


Q. Does she or he work with you? 

A. She is a registered nurse first assistant who 
has assisted me on hundreds of cesarean sections. 

Q. Is she a hospital employee? 

A. She is. 

Q. And then underneath that there is Dr. Turn. Do 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
240 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



you see that? 

A. Yes. 

Q. It states that these two providers came into 
the room also at 3:50? 

A. Yes. 

Q. Do you see that? 

A. Yes. 

Q. Is that your recollection, that^b^bS^im came 


)r. Tur 


into the room at the same time you did? 


A. 


did? 

3 © 


transit to the 


No. Initially Dr. Turn was 

And Milsa Amely, Nurse 
Amely, assisted me until Dr ^ 


hospital so -- As I recall 


Q. Did Dr. Turn ar 

< 

was delivered? 


rive 


r. Turn 

VV 

i/e bef( 


Arrived. 
before or after the baby 


A. That I don't^Tecall. 

Q. You were able to get the baby out in one 
minute from the time that the procedure started, right? 
A. If that's what the record indicates. You 


you' r 
inter 


I'm not the one documenting times. I'm more 


..terested in taking care of the patient. 

r 

Q. In a — in a stat C-section can you get a baby 
out in a minute once you start the procedure? 

A. Theoretically if it was a stat C-section, yes. 
Q. Okay. 
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A. But I also routinely in a scheduled C-section 
would get a baby out in about the same amount of time. 

My technique is called the — It's a Swedish method 
where I use blunt dissection rather than sharp 
dissection. And I don't do anatomic separation of 
peritoneal surfaces such as the abdominal peritoneum and 
the parietal peritoneum. 

fc ^ * 

Q. And what -- Do you know what kind - - 

Do you recall what kind of a surgica 1 approach 
you used? Did you use a vertical ^cision or — 

A. No. I used a low transV'ijcse incision. 

Q. Okay. According to this document, did you 

V> 


have any difficulty in d 


started the procedur 
A. Accordi 
indicate one wa ( 



ielivei 

tq. Yhi 


ring the baby once you 


y or 


s document, it doesn't 
he other. But I don't recall any 


technical factors other than, as I mentioned before, 

Ms. McCaats was 350 pounds and five foot maybe two. And 


jV 

reve i 


I believe her abdomen had to be taped up in the manner 




wh^ch they typically do when patients have a 



what we 


ill a panniculus, which is -- which is abdominal drape 


of -- of skin that would cover over the typical incision 
site. 

Q. Sure. But if these medical records state that 
the incision time started at 3:51 and the baby was 
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delivered at 3:52, would you have any reason to dispute 
that? 

A. No. 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 

Q. The doc -- This document states thatv^fce 
anesthesiologist, Kerry Lane, came into the/*^^ra^at 
3:57. Do you see that? 


A. Yes. 

MR PUYA: Object to the 
MR. SILVA: And -- 
MR PUYA: 3:57? 




C 


Strike that. 



MR. SILVA: 

BY MR. SILVA: 

Q. This doj^am^n!^states that anesthesiologist, 
Kerry Lane, came into the room at 3:37? 

A. I stand corrected as well, yes. 

Q. Ye!^, thank you. 

<Y 


0 '«nd it states that you left the room at 4:00? 
Yes. 

Q. Do you know if there were any other 
anesthesiologists in the room from 4:00 until 4:05, 
until the time that you left the room? 

A. I do not know from recollection. 

Q. Okay. Does this document show that any CRNA 
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was in the room from 4:00 until 4:05? 

A. Since I'm not the author of this article — 
I'm sorry, of this document, I don't see an indication 
that there was. 

Q. Well, there is an area there for CRNA. 
that blank? 

A. Yes. 

Q. And then it has circulator, Jo^€^hi>iae / Braga, 
time in the room at 3:37? 

A. Yes. 

Q. And do you know a Nurse Braga 9 

A. Yes. 




j Barf 
>u know tl 



* 


Q. And it appears Barbara Akan also came into the 


hat nurse? 


room at 3:37. Do yoi 
A. Yes. 

Q. And what about Marie Taylor? 

: 2js- 

MS. WIDLANSKY: Form. 

THE WITNESS: That would — I have no 
recollection. I'm not the author of this note. 

BY MR. SILVA: 

Q. But according to this document? 

A. Yes. According to this document, that's what 
it says. 
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Q. Do you recall -- Do you know a Marie Ambroise? 
A. Yes, Dr. Ambroise. 

Q. What kind of doctor is she? 

A. I'm told she's a pediatrician who specializes 
in neonatologist. 

Q. Do you recall -- 
A. Neonatology, excuse me. 

Q. Do you recall if she was in th(|^"?d®**4at the 
time that the baby was delivered? 


A 


A. 


I don't know, 


Because, .age 

k. 

what I was doing and not really cheeking in and 

^f this note so I cannot 


author o: 


gain. 


I was doing 


if she was in the room as 


seeing -- I was not the 
say one way or the other 
indicated or not. 

I do remember that she was in the room when 


the baby was born. 

Q. Do you know what time these entries were put 
into thj^ik electronic medical record? 

A. No. 

Do you know if Josephine Braga met with Risk 




Management before she entered these times into this 

V 

document? 

A. No. 

Q. I'll take that. Thank you. 

Next document I'm going to have you look at is 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
245 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



a cesarean section preop order, which I'm going to mark 
as Plaintiff's Exhibit Number 17. 

(Plaintiff's Exhibit Number 17 was marked for 
identification.) 

BY MR. SILVA: 




Q. Can you identify this document for 

A. Yes. This is a preop order sheetis a 
standardized order sheet. 

Q. Is this a physician's orde r -sh e^^that has to 
be filled out and signed -- 

A. Yes. 

Q. -- prior to any sy^^sa?' procedure 9 

A. Yes. 

Q. And is you£ writing anywhere on this document? 
A. Yes. The datST and the signature are my 
writing. 

Q. Okay. And do you see an area there where it 
says date., forward slash, time? 

A. Yes. 

Q. And did you time this document? 

A. No, I did not. 

Q. Do you know at what time you signed this 
document? 

A. No, I do not. 

Q. Can you tell me what your preop orders were? 
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& 


ana^gc 


Okay. Number one was admit to /ir^jSitient 


A. They are as indicated on this page, including 

the check mark for the CBC and the 2 grams of IV Ancef 
push to be — 

If you want me to run -- Do you want me to run 
through every one of the orders? 

Q. Well, yeah, you can start from the tc^p^ndiego 

on. 

A. 

status. 

Number two was NPO. 

Number three, IV Lactate%^Ringers at 150 
milliliters per hour. 

Number four, CB€, type and screen. 

Number five, medications: Ancef, which is 
cefazolin, two grams INy one dose before OR. 

Number sip, clip and prep in operating room at 
surgeon's discretion. 

Number seven, number 16 Foley with five 




ted Ri 


mill: MiV balloon. Patient may request placement in 
OR. 

Number eight, check for consent. If not 
present, please place one on front of chart. 

Number nine, Alka Seltzer Gold two tabs PO in 
30 milliliters of water or Bicitra 30 milliliters preop 
times one. 
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’ 


Number ten, anesthesia to preop. 

Number eleven, sequential compression devices 

to OR. 

Q. Okay. Do you know if these -- If your orders 
were actually carried out prior to the procedure? 

A. I believe they were. 

Q. Do you know when the CBC was order* 
drawn? 

A. Since she was an inpatient being monitored for 
prolonged rupture of membranes, Igion't know whether one 
was done specifically that day. But she was having them 
done serially. 

srd* 


Q. 

right? 

A. 

Q. 

A. 


Okay. But youj 


'Ur ore 

Correct. 

V 

low 1 


er was to perform a CBC, 


Do you knpw if the nurses performed it? 

No, I don't. I don't have independent 
recolleqtedon. 

Okay. You also had an order to give Ancef 
twb?grams IV one dose before the operating room. Do you 
know if the nurses did that? 

A. I do not know. 

Q. What was your reason for ordering Ancef two 
grams IV one dose before the OR? 

A. There were several. The main reason is it's a 
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prophylactic antibiotic to diminish the risk of a 
surgical site infection. 

Q. Do you know how long it takes to administer 
two grams of IV of Ancef? 

MS. WIDLANSKY: Form. 

THE WITNESS: I don’t know like in mi* 
seconds, but it doesn't take very long, 

BY MR. SILVA: 

Q. Have you ever read the prody^t insert for 
cefazolin? 

A. Probably not since it^dl|@./but 
Q. Would you disagree with any of the product 
recommendations on the product insert for the 
antibiotic? 



oduct 

c 

i f- h ^ n 


MS. WID LANS KY: Form. 


BY M 


MR. M£TTELMARK: I'll join. 

THE WITNESS: You mean specifically in regards 
to Ancef or in general? Since -- 
4R. 

& 


SILVA: 

No in 

A. -- one of my former professors was on the FDA 
committee for medications. I can tell you that many of 
the items that are included in the product insert are 
boilerplate and are the same across the board for many 
medications and do not necessarily reflect the usage of 
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a medication at the time of a clinical situation. 

In other words, when they're passed — When a 
drug is approved by the Food and Drug Administration, 
the product insert is approved by the Food and Drug 
Administration and the regulators thereof. And they're 
only updated periodically. So the product inse^ may be 


several years old relative to the advancemen* 


ow we 


And it depends on t 



practice medicine. 

Q. Do you think that doctors Cc 
inserts for medications? 

MS. WIDLANSKY: Form, 

A 

THE WITNESS: It depend^ on the medication 


basis of science for which 

t 

he medication. 


the doctors are 
BY MR. SILVA: 

Q. Do you hav? any personal knowledge or any 
research experience in -- in how product inserts are 
created for medications? 

A. As I said, when I was a resident, one of my 
professors was on the FDA committee and gave a lecture 
on the Food and Drug Administration approval of 
medication process. Her name was Elizabeth Connell, 

M.D. 

Q. How many years ago was that? 

A. I was a resident from '83 to '87. 
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Q. 

2011 ? 

A. 

Q. 

later? 

A. 

Q. 


Okay. And this incident occurred in the year 


Yes. 


So approximately 20 -- 20-some-odd years 


Right. 


Do you know what the FDA has done -wi‘ : feh regards 


vv 

-1 




to product inserts in that 20-some-odd-year ftoterim? 

A. Well, actually a week ago I had one of my 
students ask me a question about product inserts. And 
we opened one up about a birth 4cntrol pill. And the 
product insert was dated as being approved something 
like four years prior to theSj^ate that we reviewed the 
insert. So if it was dated as approved on a certain 
date, it was certainly standing four years later. 

Q. Do you know when the date of approval for the 
product insert for the Ancef that you ordered the nurses 
to giveJanuary 26, 2011 was approved? 

A. No, because I didn't check the insert on the 
vi^.1 that was administered. 

Q. The first thing on this order says admit to 
inpatient status. What does that mean? 

A. That means that if the patient, for example, 
is coming in for a scheduled C-section that her 
electronic status in the hospital system is converted to 
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know 

ibier. 


inpatient status. This would not apply to Ms. McCants 
because she had already been previously admitted to 
inpatient status. 

Q. Do you know if any work had to be done in 
registration at St. Mary's to convert Heather McCants 
from a prenatal patient to a patient that was gpipg^O 
have surgery? 

MR. MITTELMARK: Object to the/f^rm. 

THE WITNESS: I would not kn.QW as she was 
already an inpatient 
BY MR. SILVA: 

Q. Do you know if the patient identification has 
to be changed when she is moved from the prenatal unit 
to the operating room? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: No, I do not know that 
procedure 


Lure. 

BY MR. S&LVA:' 

uP“ 

invol^ 


)o you know how long that procedure takes? 

I'm not sure that — that a procedure is 

-ved if the patient is already inpatient admitted as 

r 

an antepartum that any procedure has to be enacted at 
all. 

Q. When you first saw Heather McCants, she was 
already in the operating room? 



800.211.DEPO (3376) 
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A. No. When I first saw Heather McCants, she was 
an antepartum patient who I accepted as a transfer. 

Q. Okay. I'll be more specific. On January 26, 
2011 was the first time that you saw Heather McCants 
when you entered the operating room? 

A. No. I saw Ms. McCants in the preop area 
before we entered the operating room. 

Q. At what time did you first see 
Heather McCants? 

A. 


ea 




O 


>4 


Q 


I don't recall that I recorded a time. 

Was it before or after 3:37 in the afternoon? 


Form. 

would have to be after. 
:ake that one. 

)kay. 


MS. WIDLANSKY: Norr 
THE WITNESS: It wc 
MR. SILVA: I'll ta 
THE WITNESS: TOki 
BY MR. SILVA: 

Q. The next document I'm going to have you look 
at is the,, surgery anesthesia perioperative assessment. 

Plaintiff's Exhibit Number 18 was marked for 
identification.) 

BY MR. SILVA: 

y 

Q. Just review it, and then let me know when 
you're done. 

A. Okay. 

Q. Is -- First of all, can you identify this 
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document for me? 

A. It's labeled surgery anesthesia perioperative 
assessment, two pages. 

Q. Okay. Is your handwriting anywhere on this 
document? 

A. No. 

Q. Do you know who filled this docume^^b^b' 9 
MS. WIDLANSKY: Form. 

sr%rfa 


lent cut' 


A 


THE WITNESS: I recognize th 



lature of 


then it looks 


Dr. Lane on January 26, 2011 
like his handwriting 
BY MR. SILVA: 

>VT 

Q. And can you tell atl§>what time this document 
was signed at? 

A. No. No. /; 

Q. There is an area there that says 1530 right 
above the signature page — 



- and the date of 1530. Is that 3:30 in 
1 ay men 'js terms? 

A. Yes. 

Q. And then there is an area here for assessment, 
American Society of the Anesthesiologists Class. 

Do you ever get involved in assigning 
patients' ASA ratings? 
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A. No. 

Q. You leave that to the anesthesiologist? 

A. Role, yes. 

Q. There is an area there, number one, that's 
circled and then crossed out. Do you know why tha-4's 


crossed 

out? 

A. 

No. 

Q. 

Do you know who 

A. 

No. 

Q. 

And then there's 

and "E". 

Do you know what 

A. 

No. 

Q. 

Have you ever 


& 


KJ 




circled three 


tands for? 


/ anest 
it "E" sta 


;py discussions throughout 
esiologists where you gained 
tands for emergency? 


your career with any 
the knowledge thal 

A. No. 

Q. And according to the first page of this 
document^ the, procedure is C-section, repeat for fetal 
distress? 

Correct. 

Q. Do you know how Dr. Lane gained the knowledge 
that Heather McCants' baby was in fetal distress? 

A. No. 

Q. Did you have any conversations with Dr. Lane 
where you told him that you were performing a C-section 
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\ 


for fetal distress? 

A. I don't have an independent recollection of 
our conversation. 

Q. There is an area here on review of systems on 
the first page for respiratory. And it's circled 
negative. Do you see that? 

A. Yes. 

Q. Okay. 

states that Heather McCants suffered a respiratory 
arrest? 

A. No. 

MR PUYA: Form. 

MS. WIDLANSKY 
BY MR. SILVA: 


L 7 


Is there anything on that document that 

Li 


that Dr. Lane hi 


: V 

e anythin 
ad a dis 


a. 


d a re 


Q. Is there anything on this document that states 


iscussion with Heather McCants 


about general anesthesia versus subarachnoid block? 

A. Specifically, no. However, it does say on the 


second 


wnd page in the bottom quadrant 
k/pla 


Patient/ 


n/alternatives discussed. Questions answered. 


..tient/guardian agrees to proceed as planned. And 

V 

that's I think signed by Dr. Lane. 

Q. And do you know what discussions Dr. Lane had 
with Heather McCants regarding the alternatives to 
subarachnoid block? 
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A. No, I do not. 

Q. There's an area here on the second page class 
one, two, three and four of Mallampati class. Do you 
know what that is? 

A. No, I do not. 

Q. Is there anything circled there with 
to class one, two, three or four? 

A. No. 

Q. Is there anything entered in_ regardi r.q 
Heather McCants dentition? 

It's right below il 


f ; 


O 




Oh, no. I see it 


i in r< 


es. No 


A. 

Q. Or any -- anything entered in regarding 
Heather McCants' neck rang^of motion? 

A. No. 

Q. And with regards to the history of difficult 
intubation, what is the entry? 

A. It's either O-K or -- This is my 
interpretation of somebody else's handwriting. It's 
either Jb-K or O-C with a slash. I don't interpret that 
— I'm many not sure how to interpret that. 

Q. Okay. Yes is not checked off, is it? 

A. No. 

Q. Is there anything on this document that states 
that Heather McCants could not undergo a general 
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anesthesia? 

A. There's nothing one way or the other 

Q. I'll take that. 

A. Yes. 

Q. Thank you. 

The next document I'm going to have 
at is the anesthesia record of January 2 6, 

(Plaintiff's Exhibit Number 19 marked for 

identification.) 

BY MR. SILVA: 

Q. Is your handwriting i on this document? 

A. No. 

Q. And according s>s document, the anesthesia 

time is 3:37? 

MR PUYA : F 

THE WITNESS: I'm sorry. The anesthesia time 

I see in the top left is -- Yes, it starts at 3:37 



en it 


and^sthen it's at 1636, which is -- I'm sorry, 
which is 4:18, yes. 

B'Km^klLVA: 

Q. There is a box for anesthesia time. It has 
3:37 to 4:36. Do you see that? 

A. Yes. 

Q. And then it has surgery time, and it has 1551 
to 1618. Do you see that? 
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A. Yes. 

Q. Is there anything on this document that states 
that anesthesia was given prior to 3:37? 

A. No. 

Q. Towards the right column halfway down there's 
an area here that says antibiotics Ancef two grams start 
at 1554. Do you see that? 


A. 

Q. 

A. 

Q. 

A. 

Q. 




O 


Give me one second. 

Sure. I'll point it to you. 

Okay. 

It's right there 
Yes. 

Okay. So accordin^to this document, the 
Ancef was not given preoperatively, was it? 

A. No. 

Q. It was given after the procedure at 1554? 

A. Correct. 

Q-j* Do you know what pre-induction means? 

have a general idea of what it means. 

\V Just as an OB tell me what your understanding 

,, 


). D 


A. Before the initiation of anesthesia. 

Q. Are you talking about general anesthesia? 
A. It doesn't have to be a general only. 

Q. It can be any type of anesthesia? 
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$ 


_1L LvC _L O 


A. Correct. The initiation of anesthesia in 
doctor talk sometimes can be called the induction of 
anesthesia, whether it's a spinal or whether it's an IV 
sedation or whether it's an intubation. 

Q. Okay. And I want you to look to the topH 
left-hand corner of this document. There is a»%rea 
that's checked off that says patient reevaluated 
pre-induction. Can you tell us what tim^^slfe&ntered 
there? 

A. 1538 or 3:38. 

Q. Is there any informathis document 

about the fetal heart rate? 

A 

A. Not that I can idef^ify, no. 

Q. And then it^qjfenolfes that the anesthesiologist 

is Lane and the surgeon is Lopez? 

A. Yes. 

Q. Aad it says OB/OR is that B? 

A. Yes. 

And on the top right-hand corner of this 
document there is an area there where it says chart 
reviewed. Is that checked off? 

A. Yes. 

Q. Thank you. 

The next document I'm going to have you look 
at is -- The anesthesia note I just had you look at is 
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Exhibit Number 19. 

And then the postoperative subarachnoid opioid 
for cesarean section patients will be Number 20. 

(Plaintiff's Exhibit Number 20 was marked for 
identification.) 

BY MR. SILVA: 

Q. Can you take a look at that, sir? 

Just let me know when you're dofi^. 

A. Okay. 

Q. Okay. This is a postoperative subarachnoid 
opioid order for cesarean section patients? 


& 



jii p 

^ ' 

V 

to have been signed by 


A. Correct. 

Q. And does this 
Dr. Lane? 

A. Yes 

Q. On January '2 6, 2011? 

A. Y 

Q. Okc|y. At 3:30 in the afternoon? 

'es. 

Did you -- Were you in the presence of 




Lane or Heather McCants at 3:30 in the afternoon? 
MS. WIDLANSKY: Form. 

THE WITNESS: I don’t know. 

BY MR. SILVA: 

Q. This document, if you look at number one, it 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
261 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



Liir s 


states this patient received .3 milligrams of 
Astramorph, morphine sulfate, and 15 micrograms of 
Fentanyl by the subarachnoid route on 1/26 at 3:30 in 
the afternoon. 

Is that the anesthesia that was used in tfiis 
case so that you could perform a C-section? 

A. Yes. 

Q. Do you know how long it took Heattfife^McCants 
to be ready to be cut by a surgeon, such as yourself, 
after she received the subarachnoi^L block on January 26, 
2011 ? 

MR PUYA: Form. 

THE WITNESS: 

BY MR. SILVA: 

Q. Do you there was any difficulty with 

administering adequate anesthesia by the subarachnoid 
block prior to performing the procedure? 





to p. 

A. No, I don't know, 


'll take that. Thank you. 

MR. SILVA: Ready for a five minute break? 

MS. WIDLANSKY: Okay. 

MR. SILVA: Let's go ahead and take a five 
minute break. 

THE VIDEOGRAPHER: Off the video record at 
10:59. 
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A 


$ 


:e a lo 


look at the 


(A recess was taken.) 

THE VIDEOGRAPHER: We are now back on the 

video record at 11:09. 

(Plaintiff's Exhibit Number 21 was marked for 
identification.) 

BY MR. SILVA: 

Q. I'm going to hand you Exhibit Numlj^^s^^- which 
is your operative report, sir. Just take 
document. 

A. Okay. 

Q. When you are done, just^He^me know, 

A. Okay. 

Q. When did you d^i^fate this operative report? 

A. On January^^ 22011 at 4:12 in the 
afternoon. 

Q. Okay. And when was this authenticated? 

A. February the 1st, 2011 at 12:09 p.m. 

Q :4 Ok^y. What was the preoperative diagnosis? 

A. Intrauterine pregnancy at 27 weeks and 
fMre-seventh's days. Prolonged rupture of membranes. 
Suspected maternal pulmonary embolism after 
percutaneously inserted control (sic) line catheter was 
flushed, fetal prolonged deceleration and persistent 
fetal tachycardia. 

Q. And what was the postoperative diagnosis? 
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A. It was the same. 

Q. When — when you say in the preop diagnosis 
fetal prolonged deceleration, what does that mean? 

A. That means that the fetal heart rate 
diminished for greater than two minutes and less th^n 
ten minutes. 


Q. And then you say persistent fetal 


significant, the persistent 


sral 



reco' 





A 


What does that mean? 

A. That means that after the repov 
heart rate was above 160. 

Q. Okay. Was that something .that you felt 


ardia. 


the baby's 



1 tachycardia that led 


you to put it in the preoperative diagnosis? 

MR. MITTELt^%; Form. 

BY MR. SILVA: 

Q. You can answer. 

A. There are many reasons why things are included 



in the preoperative diagnosis. Most of them are because 


all operations, all C-sections are reviewed at this 
hospital for appropriateness. So you want to include a 
sufficient amount of information that would describe the 
general reasons why the operation was indicated. 

It's not intended to be all inclusive or all 
exclusive of all other causes. But it's -- The 
documentation should support the reason why you're 
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removing a 27 week, five-seventh's date baby out of her 
mother's womb. 

Q. In other words, the indication for the 
procedure? 

A. Right. And in this case specifically sinfce 
the baby was so premature you needed to explain in 
detail the reasons why the baby needed to be delivered. 


a del 

v v 


Q. Right. And according to this preoperative 

v; 

diagnosis, this cascade of events requiriMp’this baby to 
be delivered at this time of gestation started with the 
central line catheter being flushed. 

MR PUYA: Form. 

MS. WIDLANSKY: Join. 


BY MR. SILVA: 


Q. 

A. 

Q. 

A. 

-Q. 


Is that your Understanding': 


ur unde 


The cascade? 

Yes. 

Well, yes. 

feWell, the central line was occluded and needed 
ts^pe flushed with Cathflo. Heather McCants had a 
reaction to that, which necessitated a phone call to 
you, you ordering a C-section, and finally the baby 
being delivered, correct? 

MS. WIDLANSKY: Form. 

THE WITNESS: Well, that's one sketch of what 
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happened. The mother's pulse was also twice 
normal. 

In other words, we say the highway speed limit 
is 55, twice -- twice that is 110. The mom's 
fetal -- the mom's, the mother, Ms. McCants' h^art 
rate was documented in that anesthesia record we 
just reviewed as an exhibit as being double of what 
is normal. And -- 
BY MR. SILVA: 


C 


And that -- I'm sorry. .Go 


o ahead. 

k. vT 


Q. 

A. And that was another recflj^f why the 
possibility of a maternal pulmonary embolism or 
suspected maternal pulmonary embolism was a reasonable 
working diagnosis in a mother who had a respiratory 
arrest, who had a rapid response and who a had a 
persistent fetal heart -- I'm sorry a persistent 
maternal heart rate that was twice the normal speed. 

Like I said, if you were a car on the highway, 
that would be saying like the car was going 110 miles an 
horfir. 

Q. Sure. And that -- and that persistent 
maternal tachycardia or a heart rate, all of that 
occurred after the PICC line was flushed, right? 


She didn't have a heart rate that was 


A. 

Yes. 

Q. 

Okay. 
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elevated prior to the PICC line being flushed, did she? 
A. No. Well, not that high, no. 

Q. Right. 

A. She did have a history of having a slightly 
elevated heart rate on occasions. But that was at 
much lower rate of like 110. 

Q. Sure. And you — You certainly dibf^yf^recide 


at a 

•op 

i 1 1 


that the baby needed to be delivered because the mother 


operative report. This ... 

d I thii 
m not otli 

: you rr 


° m - 

, I dio^feoil 

.—. . . —. i .—. 4— 1. / 



had a heart rate of 110, did you? 

MS. WIDLANSKY: Form. 

THE WITNESS: Yes, I did, but not in the 

the progress note 

that I wrote -- and I think we referred to 
previously. I’rrygf^t ^ire which exhibit it was. 

BY MR. SILVA: 

Q. I chink ypW misunderstood my question. 

A. Oh, okay. My question is you were testifying 


that prior 
- at 



_nk yoi 


:his incident the mother's heart rate at 
some>*- awsome times would go into the 110 range prior 
te^fUis/incident. Did you elect to perform a C-section 


based upon the mother's heart rate going to 110 prior to 
this incident -- 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 

Q. -- at any point in time? 
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MS. WIDLANSKY: I'm sorry. Form. 
Mischaracterization of testimony. 

BY MR. SILVA: 

Q. Go ahead. 

A. No. 

Q. Okay. When Heather McCants had a he£^f% r^e 


of 110 prior to this incident, did you suspadfikthat she 


V 

tha 


had a pulmonary embolism? 

MS. WIDLANSKY: Form. 

THE WITNESS: No. Because 

x> 


C 


© 



had a previous 


history of maternal eachyea 
BY MR. SILVA: 

Q. Okay. And that waTSbdocumented on the 
admission to St. Mary's Medical Center, wasn't it? 


A. I belie 

Q. So thi 



yes 


M 


would or should have known about 

that? 

MR. I'lITTELMARK: Object to the form. 

’HE WITNESS: Yes. 

B¥<«L._SILVA: 

Q. And you knew about it, right? 

A. Yes. 

Q. And then the procedure — What procedure did 
you dictate in this report? 

A. A repeat low transverse cesarean section. 
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A 


Q. Okay. Then you have a description of the 
procedure. And part of your description you say the 
baby had a prolonged ten minute deceleration. 

Do you see that about five lines down? 

A. Yes. 

Q. And then you say it was followed by 
tachycardia which was persistent. Do you s 

A. Yes. 

Q. Why do you qualify the tachycardia as being 
persistent as opposed to just tachycardia? 

A. That was my interpretation of the strips at 
the time that the strips were available for me to 
review. 

Q. And when you saypersistent, what does that 

mean? 

A. That means that again many times in a labor 
and delivery unit, certainly in antepartum labor and 




deliver>*unit, a mother will roll over flat on her back, 
. the bat 


and the baby may roll over on the umbilical cord, and 
yen'll have a deceleration. Sometimes the decelerations 
are less than two minutes. Sometimes the decelerations 
are more than two minutes. 

After a period of intrauterine resuscitative 
recovery, which doctors generally think is the best way 
to handle a deceleration, allow the baby to recover 
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where you have the placenta as the oxygenating unit of 
exchange as opposed to a premature lung, what will 
happen is the heart rate will -- the baby's heart rate 
will go back to a normal range. 

Sometimes the baby's heart rate does not^o 
back to a normal heart rate. And that's what appeared 
to be happening here. In addition to all tfy#vfepings 
that were happening to the mother where the Mother had 
an acceleration of her heart rate to fwic^fiormal that 
persisted throughout the C-sectionA 

And in combination with a discussion that I 
had with an internal medicine hospitalist physician that 
I had spoken to the procedure to proceed with delivery 
was not only entertained bum in actuality performed. 

Q. Okay. Whej^ did you first speak to that 
internist? 

A. BeJfore the patient arrived on the floor -- I 

’ r 

unit. 




mean on^ the 

Okay. Did that internist influence you in any 
wa^r^n delaying the C-section? 

A. Delaying? 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 

Q. Yes. 

A. No. 
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Q. Okay. In your description of the procedure, 
you state here the patient had her PICC line catheter 
flushed and immediately developed respiratory arrest for 
which rapid response was called. Do you see that? 

A. Yes. 

1 

I 

Q. Then you go on to say after an adequa^tell; level 
of spinal anesthesia, she was prepped and 1 \ a 1 1 the 

usual sterile fashion. 

What did you mean by an a d ean a t^M'e ve 1 of 
spinal anesthesia? 

A. A level of spinal anesthesia that allowed us 
to proceed with the surgicaj. x %ibce?dure. 

Q. Okay. 

A. An operation where the patient would not 
perceive an unacceptable amount of discomfort. 

Q. Do you know how long it took for 


4 

sthes 

tfhere tl 


dequa' 




Heather McCants to have an adequate level of anesthesia 
from theAtime that she was initially given the 

<V ‘ 

subarachnoid block? 

A. Not in minutes and seconds, no. 

Q. Did you examine Heather McCants to confirm 
that she had an adequate level of anesthesia prior to 
performing the C-section? 

A. Yes. Before I performed the initial incision, 
I would have done what's called an Allis test where I 



U T I O N S 


800.211.DEPO (3376) 
EsquireSolutions. com 
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take a surgical instrument and pinch the area that I 
intend to make the abdominal incision on. And usually I 
pinch a few centimeters north of that area as well to 
make sure that the patient is adequately anesthetized. 

Q. And you did that at 3:50 or sometime 
thereafter? 

A. I don't recall the time, but it w£ 
before the initial incision was made. 

Q. Okay. But it had to have been lUKd:50 or 
sometime thereafter, because according to the 


C 




A 


operative -- perioperative note^OT were not in the room 
prior to 3:50; do you agree with i?hat? 


MS. WIDLANSKY 
THE WITNES 
timekeeper 
the care a 



again, since I was not the 
her things on my mind, mainly 
atment of the mother and the baby. 


I'd neuer really tracked the time flow of -- nor 


didAj e^r look at my watch or look at a clock to 
document a specific time that I can recall. 

B¥<J%. SILVA: 


BY MR, 


Q. Okay. And as you sit here today, do you have 
any reason to dispute that time that you first entered 
the operating room at 3:50? 

A. Well, you know, clocks in hospitals are 
interesting things: We have clocks on the wall; we have 
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A 


clocks on the anesthesia machine; people have wrist 
watches; people have the computer watch. And they're 
synchronized to whatever level of degree of 
synchronization that occurred on that specific date and 
time. 

Since I'm not the timekeeper, and sir^A 
can't -- You know, I -- I've seen cases like"tfois where 
a nurse will be using the time that's on €ne^Wrectronic 
medical record panel and not the atomic clock that's on 
the wall. And then I've seen anesthesiologists use the 
time on the anesthesia machine or the time on their 
watch or the time on the atomic clock that's on the 
wall. So there can be minimal time discrepancies with 
no malintent. I mean/i|er^ne is recording a time. 

But jus in this room, if we were all to 

look at our clocks or watches or cell phones or 
computers, I bet you that they're not all lined up. 

Q.yS Okay. And is it possible then that the baby 
was p % sometime later than 3:52? 

As I mentioned before, my interest was in the 
and treatment of the mother and the baby. I was 
not a timekeeper. I will go by whatever the record 
indicates as the recorded time and not disagree with it, 
but I was not the authenticator of the time. 

Q. Do you know exactly what time this baby was 
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A 


born at? 

MS. WIDLANSKY: Form. 

THE WITNESS: No, I do not. Only by -- by 

what was -- what I was told from other people. 

BY MR. SILVA: 

Q. What does that mean? 

A. Well, like I said, I think one pai^fekf^he 
med -- medical record may say that the baby was 
delivered -- For example, the anesthesia record says 
1552. I don't have the nurses not£< from the operating 
room. But if I were to find it, it may or may not match 
up exactly. But sometimes i/t does; sometimes it 
doesn't. 

Q. Have you seen th^nurses note from the 
operating room? 

A. I hav &• le past. I didn't memorize it. I 
mean if you want to -- 

Q. You did -- You did in this case? 

A. I have -- I have seen the electronic operative 

note that I believe Nurse Braga may have authored in 
terms of times. In fact, it may be one of the exhibits 
you handed me. And if you'll give me the exhibits, I'll 
show you which one. 

Wasn't one of them the operative -- electronic 
operative note from Nurse Braga? 
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Q. 

It might have 

been on the prior 

depo, 

. think we have it 

today marked. 


A. 

I'm sorry. 



Q. 

That's okay. 



A. 

I thought I had seen it this morning. 

Q. 

You can look 

at other records if 

you' d 

A. 

Okay. Let me 

take a moment. 

ecord, 

1 


THE WITNESS: 

Let's go off the r 

me 

find it. 

V 

J 


and let 


THE VIDEOGRAPHER: Off the record at 11:23. 

(A recess was taken.) 

THE VIDEOGRAPHER: We're now back on the video 

record at 11:24. This is the beginning of tape 

7 

two. 

THE WITNESS: I'm referring to the delivery 
summary, labor and delivery that appeared to be 
authored by Nurse Braga. And the times between 




V 

anesthesia and the delivery summary 

dr 


ow the anesthesia record, obviously, was 
orded by Dr. Lane. And the delivery summary was 
hored by Josephine Braga, RN. They are 
coordinate. They match exactly. They say 1552 
there was delivery. At 1553 there was the removal 
of the placenta. 

But not in all cases do the — do the minutes 
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line up. But not for malintent or not because 
there is something -- covering something up. It's 
because people use different time clocks. And the 
time clocks may or may not be coordinate. 

BY MR. SILVA: 


O 




r 


n 


Q. Okay. And according to the medical ^ 
this case, the baby was born at 3:52? 

A. Both by the delivery summary and l^ferne 
anesthesia record, correct. But I pe^ohS9?fy did not 
record the time of the events. 

Q. Okay. So as you sit^§pre today, you can't 
tell me with any reasonable degree of medical certainty 


according to your recollection of what time this baby 


was born? 

A. Correct 


Q. 


C 




Okay. 

THE WITNESS: Let her in, 3074. I apologize. 
MR. SILVA: If you need to take it. Go ahead. 
That's okay. 

THE WITNESS: That hopefully will have covered 

BY MR. SILVA: 

Q. I want you to continue looking at your 
operative note here. And it states two-thirds of the 
way down on the description of the procedure that cord 
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blood was obtained. Do you see that? 

A. Yes. 

Q. What was the cord blood obtained for? 

A. This cord blood was obtained as a matter of 
routine so that we can blood type the baby's blood. 

A very common problem that occurs in 
pregnancies is that the mother and the baby/f@i|not have 
the exact blood type. And it cause the baby^feef turn 
yellow or jaundice. And there's a blp.od/blcod reaction 
between the mother's and baby's blood. 

So what I did was I opened up the clamp of the 


umbilical cord and obtained 


i a 


“mple of blood to be 


submitted to the laboratory for evaluation of the baby's 


blood type. 

Q. 

A. 


Okay. Did you order a cord blood gas? 
ot ord 


I did not order a cord blood gas because it 
was not medically indicated. 

Q.yA.That was according to your judgment, right? 




>. IT 

O " 


S. WIDLANSKY: Form. Asked and answered. 

THE WITNESS: Well, no, not only is it to my 
judgment. But, yes, my judgment indicated that the 
baby was vigorous with an Apgar of eight at one 
minute and an Apgar of eight at five minutes. And 
Dr. Ambroise I believe was the assignor of the 
Apgar scores as a -- as she was the neonatologist 
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in attendance at this high-risk delivery. 

If doctor — If there was an issue about the 
baby's oxygenation or acid base status, 

Dr. Ambroise had the ability to order a blood gas 


immediately that would have been much more accurate 
than an umbilical cord gas. 

There is no policy at St. Mary's, /ImV there 
a national policy that indicated that baby on 


this case needed to have a cord 
gas obtained. 

BY MR. SILVA: 


Q. 


Do you know what 

would have been if the bjfcy was born five minutes prior 


oaby \ 


d blai 


ad -- cord blood 


y's cord blood gas 






this bab 
MS yWI 


to 3:52? 

A. No. 

Q. Do you knpW what the Apgar scores would have 
been if thi^baby was born five minutes prior to 3:52? 

r 

JIDLANSKY: Form. 

WITNESS: No. 

B¥<J% fe j5lLVA: 

Q. So that would be at 3:47. 

Do you know what the Apgars would have been at 
3:42, if this baby had been born at 3:42? 

A. No. 

MS. WIDLANSKY: Form. 
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A 


ave bee 


:he Apgai 



BY MR. SILVA: 

Q. Do you know what the Apgars would have been at 
3:37 if this baby had been born at 3:37? 

MS. WIDLANSKY: Form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. Do you know what the Apgars would/flfc^^reen at 
3:32 if the baby had been born at 3:32? 

MS. WIDLANSKY: Form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. Do you know what the Apgars would have been at 

at that time? 

MS. WIDLAN^ ^ Form. 

MR. BLOOM: Join. 

THE WITNESS: Respectfully, no. 

BY MR. SILVA: 

Q. Okay. And same question for cord blood gases 
id been ordered back any of those times, do you 


if t 





knt;w. as. you sit here today what those cord blood gases 


have been? 


MS. WIDLANSKY: Form. 

THE WITNESS: No. 

MR. BLOOM: Join. 

THE WITNESS: Okay. Let me go off the 
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record -- 

MR. SILVA: Go ahead. 

THE WITNESS: -- for one tiny second. 

THE VIDEOGRAPHER: Off the record 11:28. 
(A recess was taken.) 

THE VIDEOGRAPHER: Back on the records 
11:29. 

BY MR. SILVA: 

Q. Let's see. We are up to --ghat's 21? 

A. Yes, sir. 

Q. Thank you 


A 


O 


\ 

-- The 

& 


MR. SILVA: I'm goi ng tW mark this document as 


Plaintiff's Exhibit Numl r 22. 



: Numl 
:' s Exh3): 

& 


Id it Number 22 was marked for 


(Plaintiff 
identification.) 

BY MR. SILVA: 

Q. This is Dr. Jumapao's consultation note. Is 
this th^doctor that you spoke with 

C Y < 


.0 


:es. 


regarding Heather McCants' condition? 


A. Yes, sir. 

Q. Okay. And according to this document, there's 
a history there. And can you read that history into the 
record? 

A. This 24-year-old white female with a known 
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history of sinus tachycardia as well as history of 
preeclampsia from the second pregnancy. Patient 
apparently was transferred from Indian River Hospital 
last January the 12th for a premature rupture of 
membranes. She has been here for a quite a while, and 
today she was noted to have a flattened PICC line and 
was given Cathflo, which patient immediately was 
complaining of shortness of breath, getting^lfeyanotic, 
hypoxemic, desaturated and immediately hdcl-an emergent 
C-section. Apparently, the fetalykea|J; rate also 
desaturated. 

Q. Okay. Do you kno here Dr. Jumapao got this 
information? 

A. No. 

Q. Do you kno# Dr. Jumapao ever examined 

t 

Heather McCant; c^E to the C-section? 

A. I don't believe she did. 

Q. Okay. And according to this consult note, 
what time was it dictated at? 

J 1659 . 

Q. That's 4:59? 

A. Yes. 

Q. Did you — did you talk to Dr. Jumapao in the 
postop recovery area? 

A. I did. But I also spoke to her before 
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Heather McCants arrived. 

Q. Okay. And that conversation that you had with 
Dr. Jumapao prior to the surgery, did either you or 
Dr. Jumapao conclude that you needed to perform any 
additional tests to investigate this possible pulmonary 
embolism that delayed the delivery of the baby? 

A. Well, I don't know that anything delayed the 
delivery of the baby. So could you reph|€s^^€mr 
question. 


Imotiar 

A 


Q. 


No, I'm not going to re 


to -- 


npa t t 




I 


I'm going 


A. Okay. Could you repeat the question again 9 
Q. Yeah. I'm goi 
to you so you can an?“^ ^* 


ask her to repeat it back 


A. Okay. 

(The question was read by the reporter.) 

MR. MITTELMARK: Form. 

MS. WIDLANSKY: Form. 

^MR PUYA: Join. 

THE WITNESS: I don't understand your 
question, because no testing was performed. And 
there was no delay in performing the cesarean 
section. 

BY MR. SILVA: 

Q. Okay. 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
282 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




pry&x t 


A. So if you could -- If you choose to rephrase 
it, it's up to you. Otherwise I'm just going to simply 
say that factually there was no delay in delivery of 
this baby. And there -- there was no discussion of a 
test that could have in theory or an evaluation needed 
to have been performed in theory that would ha^3*paused 
a delay. 

Q. Okay. So I want to be clear about^fekls. You 
didn't discuss any tests with Dr. Jumapao that needed to 
be performed or were performed prp©P%p; the C-section, 
correct? 

MR PUYA: Form. 

MS. WIDLANSKY: 

MR. BLOOM: m. 

r 

THE WIT TTo the best of my recollection 

that's cori 
BY MR. SILV.J 

Q.^kOcay. Did -- did -- Was there a spiral CT 
perfo^ prior to the procedure? 

A No. 

Q. Was there a VQ scan performed prior to the 
procedure? 

A. No. 

Q. Was there any blood work such as a D-dimer 
performed prior to the procedure? 
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A. No. 

Q. So the entire pulmonary embolism workup was 
performed after this procedure, correct? 

A. Yes. 

Q. I'm going to have you take a look at what<we 
marked earlier as Plaintiff's Exhibit Number 14, wH^h 
is the timestamp for you coming into the hospital. 

Prior to you arriving on the L&D M&ox at 
3:33, was Heather Me -- was Heather McCants in the preop 
holding area when you arrived thereat 3:33? 

A. No. 

Q. And is that the reason rnat you left the OB 
operative area to determine where she was? 

A. Yes. And where they were in the process of 
getting her ready for C-section. 

Q. Did y ou cal .1 back to the antenatal unit, or 
did you jus ^ ciecide that you were going to walk up there 
.at\r _ what the delay was? 

^oth. 

•h£./ So did you call first? 

A. Yes. 

Q. And you spoke -- Who did you speak with? 

A. I don't know that I independently recall with 

exactitude who I spoke to. I may have spoken to one 
person who received the phone call and then may have 


and see 

X 


; whal 
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transferred the phone call to another person. That's 
what I recall. 

Q. Did you make the phone call before you left 
the OB operative area to go back -- back up to the 
floor? 

A. Yes. 

Q. Okay. And after you made the phoi|#%all, why 
did you decide to go back to the -- to tlj^jqlfeffatal 
area? 


\J 




A. 


Because when the elevator 


m 


opened, Laurie, 


LX 

the director of labor and delivery unit, walked out and 
said she was being -- Ms. was being transported 
and was on her way. 


<o 

ty qiMs 


Q. Right. But my question is after you got off 
the phone with the antenatal unit, you still decided to 
leave the OB op erati\; r e area and go back to the elevator 
bank, and you were going up to Heather McCants' floor. 
Why did >fou do that? 

A. In the event that there was something I could 
ds^vl^facilitate the movement of Ms. McCants. I knew 
Ms. McCants. Ms. McCants is a wonderful person. She 
does have some medical situations that are unique to 
her. She was 350 pounds. A 350-pound patient sometimes 
have to be rollered or may have to be facilitated in 
their movement, and I'm obviously a large person. And 
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the nurses -- I know Nurse Duckworth is not that big. 
Okay? 

And depending on if there was a — if there 
were reasons that I could facilitate the transfer of 
Ms. McCants more timely, my intent was to go on the< 
floor and facilitate. 

Now, there is also the possibility that since 
I didn't know moment by moment exactly where they were 


in the process, if there was something that I could do 

Lrda>4^^^B/OR, I thought 
;re and 


to facilitate her movement towards 
that by physically going up the! 


seeing personally 


what's going on that it wou^Ld resolve my own anxiety and 


may facilitate the trans: 


ras I said. 

Q. Would you egfpflct Janis Duckworth, her 
attending nurse, t^s£ for help if she had any trouble 
transporting her to the operating room? 

A. Yes. 

)o you 


Q. 


Do you know how many other nurses and 


available staff were around Heather McCants when it was 
decided that she needed to be transported to the 
operating room? 

A. I didn't know exactly. But as I said, when 
the elevator doors opened and I was in front of the 
elevator bank and Laurie came out, I was told that they 
had adequate help and she was on her way. 
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Q. Okay. And when -- when was the first time 
that you set eyes on Heather McCants? 

A. When she rolled into the area outside the 
operating rooms on the OB floor, on the first floor. 


Q. Okay. So after you spoke with Laurie Mat4ch, 

‘^v 


you went back to the operating room area. And 
when you entered that area again at 3:37? 

A. Yes. 

Q. Okay. And how long were you there waiting for 
Heather McCants before you first laid eyes on her? 

A. I don't know. Again, I never -- I never 
became a timekeeper. I was more concerned to ensure the 
safety of Ms. McCants and her baby. 

Q. Well, when you wOTit back at 3:37, she was not 
in the OB operating arJa, right? 

A. That's correct. 


Q. 


1 s COI 


Okay. So at some point in time after the time 

vV 

that youAentered the OB operating area the second time, 
which was 3:37 and four seconds p.m., at some point in 
ti^oe thereafter Heather McCants arrived to the OB 
operating room area, right? 

A. Yes. 

Q. And then still at that time she had to be 
evaluated by anesthesia? 

A. Correct. 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
287 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



A 


know i: 


Q. And she had to have her anesthetic given, 
whether it was general anesthesia or subarachnoid block 
or an epidural? 

A. Correct. 

Q. She had to obtain adequate anesthesia beft>re 
you could perform the procedure, right? 

A. Correct. 

Q. And do you know what your involvement was from 
3:37 until 3:50 in regards to making Heather McCants' 
C-section occur as quickly as possible? 

A. Yes. What I did was I contacted the 
hospitalist Dr. - I don't know ifTfc'm massacring this 
name -- 

Q. Jumapoa? 

A. -- Jumapoa. And I had moved some carts that 
were in the way prior to Ms. McCants' arrival to the 
operating rejgm area, the preop operating room area. 

So^T other words, I tried to clear a clear 
path so tha t when she arrived she could be moved into 
tte^ room as timely as reasonably possible. 

Q. Okay. When you went back into the OB 
operative area at approximately 3:37, was there an 
operating room staff assembled to perform this 
C-section? 

A. I believe that there was an operating room 
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staff available, yes. 

Q. Had they -- Were they performing another 
procedure? 

A. When I initially presented to the OB preop 
area and poked my head into an operating room where< they 
were concluding another cesarean section, but LMteeems 
to me that at St. Mary's there are resources for more 
than one C-section in terms of nursing staf^bwai terms 
of anesthesiologists that are available. 

Q. From the time that you fj^-rst got to the labor 
and delivery area at 3:33, do you know if any of the 
nurses requested that Dr. Sanches start the C-section 
prior to your arrival? 

MR. BLOOM: Form. 

MS. WIDLANSKY: Form. 

THE WITNESS: I have no knowledge of anything 

that happened before my arrival. 


appen 

BY MR. S*LVA": 


Okay. So you have no knowledge prior to 3:33 
o:Kalhat occurred in the antenatal unit with regards to 
preparing Heather McCants to be brought down to the 
operating room, right? 

A. Other than what I was told by I believe it was 
Nurse Duckworth, correct. 

Q. And you have no knowledge of what time the 
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Rapid Response Team was called? 

A. At that time, no. Subsequently when I saw the 
medical records in preparation for this series of 
depositions and probably when -- immediately after when 
the chart became available to me in the preop area, yes. 

Q. Prior to 3:33, did you instruct Lisa Sanches, 
M.D., to start the C-section? 

A. I did not speak with Lisa Sanchres.wmd, 
therefore, I did not instruct or not instruct 

a" 


Lisa Sanches, Dr. Lisa Sanches as J*cr$what she should do. 

■djX 

Q. Did prior to 3:33 Lisa Sanches, M.D., the OB, 


24-hour OB that day, did she contact you and volunteer 
to start the C-section prior to your arrival? 

A. I believe I've aWeady mentioned that 
Dr. Sanches and I had dip communications before or 
subsequent in regards to the McCants' case. 

Q. D^vou have a private practice office on the 
campus a* S^Mary's Medrcal Center, 

1R. MITTELMARK: Object to the form. 

THE WITNESS: No. 

MR. SILVA: 

Q. Okay. Do you know if the 24-hour OB group has 
a private practice office on the campus of St. Mary's 
Medical Center? 

MR. MITTELMARK: Object to the form. 
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THE WITNESS: They have one on the campus, 

yes. 

BY MR. SILVA: 

Q. They do, right? 

A. Yes. 

Q. And what -- what is your understandiM*| 
where that building is in relation to the hospi.tai? 
MR. MITTELMARK: Object to the/f^rm. 

THE WITNESS: It's — You have to cross the 


A 


nave 



west parking lot, west doctor®? parking lot to 

r 

enter the actual physical §|fope.rty of the hospital 
BY MR. SILVA: 

Q. Okay. And does th'Sfcffront area of the hospital 
get closed off at a c^^ain time at night? There is 
like a guard gate ther^K 

XV/ 

A. Yes. They -- they -- they have gates m the 
perimeter that are generally closed either at — after 
11:30 orAsomewhere around midnight. 



o 


entrance 

V 

Q. 
A. 
Q. 


kay. 

And access is restricted to the eastern 

That's the Greenwood entrance? 

Yes. The Greenwood Avenue entrance, yes, sir, 
Okay. And if the guard gate is closed at 


night, the only way to access the physicians' office for 
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OB -- OB/GYN Specialists is also there through the 
Greenwood area? 

A. Correct. 


MR. BLOOM: Form. 

BY MR. SILVA: 

Q. Okay. There is no other way to accesi 
office space after 11:00 or 12:00 at night,/? 

A. Correct. 

Q. Because this property is 
fenced or gated? 

A. It's -- it's fenced. ave an ironworks 

fence that runs the perimet* the property, 


k it's 


Q. Do you know if 



ne ever called 


at she start the C-section 


Dr. Sanches and reque 
prior to your arr; 

A. I have no,'knowledge of what Dr. Lane did. 

Q. D^vou know if the nurses went up the chain of 
command Jko try to get an OB to perform the C-section 
prior tt) your arrival at 3:33? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: I don't know. 

BY MR. SILVA: 


Q. When you order — When a physician orders a 
C-section or any surgical procedure, an OB/GYN at 
St. Mary's Medical Center, do you know if it's a 
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requirement for the nurses to enter that physician's 
order into the chart? 

A. I don't know procedurally whether that's the 
case or not. 

Q. Do you know if the nurses wrote a telephc 
order for a C-section -- for the C-section that 
ordered? 

A. I don't know. I could look at/fKd !; %«fcords 
with -- with that in mind. 


photie 


Q. 


Did you ever see any telep 

X > 



order for a 


C-section by the nurses in thi: 


A. Not to my recollection,'no. 

Q. When you normally call in an order by 
telephone where the nurse wites down your instructions 
under the physician's girders, do you expect the nurse to 
time and date t hat or der? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: Well, in general, yes. But 
there are s« circutstances where I thrnh care of 
the patient takes precedence over documentation. 

And documentation -- You know, sometimes 
things happen very acutely in obstetrics. And I 
think reasonable people would not want the nurses 
to stop caring for the people that they are caring 
for and write extensive, sophisticated notes, but 
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would prefer that the medical needs of the patient 
be addressed first and then documentation can occur 
at a later time. 

BY MR. SILVA: 


Q. 

right? 


You're talking about emergency situations 


MS. WIDLANSKY: Form. 


THE WITNESS: We're talking abtfd^ 


cr 


MR PUYA: Join. 

THE WITNESS: There's a -- there's a range of 
events. If we're talking/^bout an event that's 
evolving that requires the full attention of the 
nurse to stabilize or preserve life and care for a 
patient, I would^^t v$knt that nurse to be 
documenting. I wdffld want that nurse to do those 
things tha C? rse should do by her actions, and 
then the documentation can come later on. 


:he dc 

BY MR. SALVA": 


Do you know how many nurses were available to 
w?4re a physician's telephone order at the time that you 
ordered the C-section? 

MR. MITTELMARK: Object to the form. 

THE WITNESS: I don't know the number of 
nurses that were available. But if you -- It 
always seems that, again, if we're talking about an 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
294 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



emergency, I think all the nurses respond to being 
available to do those things they need to do or 
want to do or can do to make the situation as good 
as it can be in an emergency situation. 

We understand documentation is important A But 
documentation is not number one when patients 
lives are at stake or there may be a ctjffl^p^that a 
patient may deteriorate to an emerge 
that can get out of hand. 

BY MR. SILVA: 

ling, yo 

Ife-sri n -I 


feficy 

\j 



it A B 

- 


Situation 


Q 






rou would agree, is 


The most important thl 

to take care of the patient S^4%uFckly as possible to 




patient or the baby, right? 


avert a bad outcome for 
A. Yes. 

Q. Did you ever Conclude that Heather McCants had 
an allergy to Cathfib? 

A. No. I did not make a -- I did not make the 


determinati 



•\ 




>f her relationship with Cathflo. 

)kay. I'm going to hand you what I'm marking 
as^^^ifitif f' s Exhibit Number 3 (sic), which is a 
physician's order timed at 7:35 and dated 1/26. 

(Plaintiff's Exhibit Number 23 was marked for 
identification.) 

BY MR. SILVA: 

Q. Is that your handwriting? 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
295 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



A. No, it is not. 

Q. Do you know if that's Dr. Jumapao's 
handwriting? 

A. I don't know that -- what her handwriting 
looks like. But I can see that at — It seems like<the 
first letter is a J, and it ends with P-O-A. 

vV 


Q. Okay. Okay. 

A. But I also see there is a slasb^riSiberhother 
signature. So I cannot speak to the author of the 
notation that you're referring to as allergy to Cathflo. 

But her name is it looks to me like -- I would 
have to say as a doctor reading doctors' handwritings 
that Jumapoa slash P-A-P-H and then scribble. 

Q. Okay. And what is entered into that 

physician's orderj^v 

A. Allergy tp' Cathflo. 

Q. Do you know how Dr. Jumapao concluded that 
Heather McCants had an allergy to Cathflo? 

.CT R. MITTELMARK: Object to the form. 




MS. WIDLANSKY: Form. 

MR. BLOOM: Join. 

THE WITNESS: Well, I'm not sure that that 
determination was made conclusively. 

I think, you know, from my interpretation of 
Dr. Jumapoa's notes in an abundance of precaution 
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she wanted to restrict the contact of Cathflo and 
Mrs. McCants. 

And allergy — You know an allergy to me means 
something perhaps very specific, and to other 
people it may not be as specific. An allergist 
reaction to me is a histamine mediated response, 
which I don't believe was the case in bifiSfc 
descriptor of what happened when Ms. McCants had 
her PICC line flushed with Cathflo. 

BY MR. SILVA: 

Q. Did you disagree with^hat statement 


4 


Allergy 

to Cathflo? 

A. Again -- 

MR. MITTELpyd%: Object to the form. 

MS. WIDLANSKY: Join. 

THE WITNESS: Again, in doctor talk as I was 
trained, allergy means one thing. There are many 
substances that people come m contact with that 
^^^disagreeable reactions to. 

For example, some patients say that, well, you 
know, I'm allergic to Percocet; it makes me 
nauseous. 

Well, that — that's really a side effect and 
not a true allergy. 

There are other patients who say, I'm allergic 
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to Percocet, but since I'm having surgery, that's 
what I want, and I'll deal with the side effect. 

I think in an abundance of caution, my 
interpretation what Dr. Jumapao's name appears on 


this order is in an abundance of precaution tA 


am. 


V 

cr 


and 




Xl 

;gy to Cathflo' 


alert all the members of the health care team'll at 
this order be entered so that Ms. McCa 
Cathflo did not become friendly again. 

BY MR. SILVA: 

Q. Did you ever have any di«.cus,sJLons with 
Dr. Jumapao about that entry: 

A. No. 

Q. And at the top gTf'iteis form it says allergy, 
and it has Cathflo next to it? 

A. Yes. vT 

Q. Do you know if any policy or procedure exists 
at this hospital, St. Lucie -- or St. Mary's Medical 
Center for tie m arntenance of PICC lines, 

A. I have seen a policy and procedure for 
maintenance in the past, yes. 

Q. When you left this facility at 4:15, do you 
recall where you went? 

MS. WIDLANSKY: Form. 

THE WITNESS: No. 

MR. SILVA: Okay. All right. Thank you for 
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your time. 

THE WITNESS: Yes, sir. 

MR. MITTELMARK: I'm going to have questions. 
MR PUYA: Go ahead. 


MR. MITTELMARK: Okay. Dr. Lopez -- 

I'm goin 

& 


. 0 . 


Dr. Lopez, do you need a break, because I 
to have some questions for you? 

THE WITNESS: No, I'm -- I'm fine 
MR. MITTELMARK: Great. 

CROSS-EXAMINATK 

BY MR. MITTELMARK: 

V 

Q. Dr. Lopez, I introduced myself to you before. 
I'm Mike Mittelmark. I represent St. Mary's Medical 
Center. I know you coverea a lot of ground about 
January 26, 2011, but I want to take you back to when 
Ms. McCants was -- or Mrs. Shelton now, but Ms. McCants 
at the time, was admitted to St. Mary's Medical Center. 

And what I would like to do is I know you 
covered this in your first deposition, but just tell me 
ipfC 2011, January 2011, who was your employer? 

A. I was employed by Berto Lopez, M.D., P.A. 

Q. Were there any other employees of that 

professional association in January of 2011? 

A. Yes. I had between 11 and 13 employees in 
addition to myself. 
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Q. And what physicians were employed with Berto 
Lopez, M.D., P.A., in January of 2011? 


A. 

Q. 

salary? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 


I was the only physician employed. 

Okay. So in January of 2011 who paid your 



A 


Berto Lopez, M.D., P.A. 

Who controlled your vacation schedtfl^^^- 
Berto Lopez, M.D., P.A. 

Who controlled your on-call schedule? 

Berto Lopez, M.D., P.A. 

Who paid taxes for yc 

I'm not -- Probably Berfo Lopez M.D., P.A., 
paid part of the taxes 
Q. I gotcha. 

A. 

A. ? 


11 set 

hi:.... 


Did you get a W-2 form 


I gotclna. 

from Berto Lopez, M.D., P., 

A. I bel ieve I did, yes. 

Q. Aad health insurance, who paid for that? 

A. Berto Lopez, M.D., P.A. 

Okay. So do you recall back in January of 
2941 how it was that you first became involved with 
Heather McCants as a patient? 

A. Yes. The perinatologist, Dr. Stoessel, 
contacted me and asked if I would be willing to take a 
high-risk obstetrical patient as a transfer patient from 
Indian River Medical Center who had ruptured her 
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membranes prematurely. 

Q. And tell us a little bit about Dr. Stoessel. 
Who is that? 

A. Dr. Stoessel is a perinatologist. That means 
on OB/GYN who specializes in high-risk pregnancies. And 


he was involved in a perinatal transfer unit tliat was 

>r a Ion 

)ut 

O 


independent of St. Mary's hospital. And for a long time 


we accepted perinatal transfers from aboi/u a^befh county 
service area. 


All right. You take allAC 



s, don't you? 


Q. 

A. We take all comers. Ancf%£^r -- for hospitals 
that do not have that level 6iyNsa?e available for their 
high-risk patients. In other words, St. Mary's has a 
Level 3 nursery, has a ped^tric hospital, has many 
pediatric subspecialisJnF, a pediatric open heart 
surgeon, which is unique in Florida. One -- You know, 
one of the few centers that has all of these services 
available. 

md for a number of years, in fact, from the 
lg of my career at St. Mary's, I've been involved 


be^in 
in on 



Jo _L 0 • 



one way or another with accepting patients 

V 

independent of the hospital that they were coming from 
or independent of all other characteristics, but because 
of their high-risk nature to bring them to a facility 
that could provide the appropriate care for the patient 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
301 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



and their unborn babies. 

Q. And in this case that facility was St. Mary's 
Medical Center? 

A. Correct. 

Q. And you would agree that prior to Ms. McCfents 
being admitted to St. Mary's Medical Center I hg^Meve on 
January 12, 2011, you had never met her befobS? 

A. Correct. yAj 

Q. So what I have in front of me, and if your 
counsel has a copy, otherwise I'll^provide you my copy, 
is an OB history, physical and admit note. And I'd like 
you to take a look at that. 

MR. MITTELMARK: And we're going to go ahead 
and mark that as the irext exhibit. 

mean Defense -- Defense 1? 
Okay. Defense 1. That's 


fine. 


MR. SILVA: You 
MITTELMARK: 


MR 


| Defen' 


. , pendant's Exhibit Number 1 was marked for 
ident ^ff c^eion.) 

BVCim^TTTFT.MARK: 

Q. Dr. Lopez, what is that document that you're 
looking at? 

A. That is an obstetrical history, physical and 
admit note that was completed by me on January 12th of 
2011 . 
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Q. And can you just briefly describe what it is 
that you did and how it was that you came to write on 
such a document? 

A. As part of the medical record obligation, this 
is an instrument that details why Ms. McCants was 
hospitalized and needed the services of hospitaJ?fc;ation, 
and specifically indicated her past history/d&fehaving 
prenatal care by Dr. Zoffer and having had premature 
rupture of membranes, two previous cesarean sections and 
having abnormal prenatal labs, which included a positive 
alpha-fetoprotein test which made this a very high-risk 
pregnancy at 25 weeks of gej'ftyjhion. 

Q. 

Yes. 

And you^afcedTit, correct? 

Yes. 

And you obtained this information from 


A. 

Q. 

A. 

Q. 


And that's your signature, right? 

.$> 


nd yo 

speakinctAto Ms. McCants? 

& 


Ms. M 


Correct. 

So as of January 12, 2011, you were aware of 
.McCants and her prenatal history and the reason for 

y 

her admission, right? 

A. Yes. 

Q. Okay. So the next thing I have is a 
consultation report dated January 13, 2011. 
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MR. MITTELMARK: We'll go ahead and mark that 
as a Defense Exhibit Number 2. 

(Defendant's Exhibit Number 2 was marked for 
identification.) 

BY MR. MITTELMARK: 

Q. And I just need you to identify what 
document is. 


CT 


A. This is a document dictated by /dt. Ruel 

as a 



ry the 13th, 


Stoessel, the high-risk perinatologisl 
consultation that was performed oi 
2011 on Ms. McCants. 

Q. And what history . Stoessel dictate 

based on his -- your review of his consultation? 

A. This is a patient who was transferred from 
Indian River Memorial Hospital because she had preterm, 
premature rupture of membranes, which occurred on 
January the 12th at 10:30 in the morning. 

He details the high-risk factors that included 
the preterm rupture of membranes. She also — He also 
derails,: that she had failed her glucose screen at 145, 
but had passed her three hour glucose test. She was 
known to have an elevated white count at Indian River 
Medical Center of 30,000, which is abnormal, and a 
positive shift to left, which was potentially suspicious 
for infection. 
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Furthermore, this patient was approximately 26 
weeks pregnant and had an estimated fetal weight of one 
pound, fourteen ounces. The amniotic fluid index was 
7.5, which was -- appeared to be clinically stable, 
meaning it wasn't going up or down. 

There were no overt signs of infection. But 
in abundance of precaution, antibiotics were-prescribed. 
And the patient was to be monitored for temp4*af‘ture, 
white count, evidence of a foul discharge, contractions, 
fetal heart rate that's high and mother's heart rate 

that is high. And that she needed periodic high-risk 

T 

monitoring. And that she needed to have a C-section 
since she's had a prior C-section. 

But the goal was to give her baby a chance to 
grow as large as possible and to monitor the mother to 
make sure she was safe and within normal parameters. 

Q. Okay. You would agree that that was your goal 
as well^sright? 

A. Yes. 

Q. And you and Dr. Stoessel were taking care of 
Heather McCants as of January 12, 2011? 

A. Correct. 

Q. And Dr. Stoessel dictated in his consultation 
note that he discussed the risk of infection with 
Ms. McCants. 
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1 

As a board certified OB/GYN physician, can you 

2 

tell us what the risk of infection would be for a 

3 

patient such as Heather McCants? 

4 

MR. SILVA: Object to the form. 

5 

THE WITNESS: As to the mother, the risk>t>f 

6 

infection would include the uterus could 

7 

infected because one of the barriers thdlfcjnormally 

8 

is present was absent with the rupture l^rhe 

9 

membranes. 

10 

Additionally, the baby was at risk of an 

11 

infection. And this is a problem 

12 

because if a baby gets an infection, it could harm 

13 

the brain, it could-i^arm the heart and the lungs 

14 

and the kidneys. They could place the baby's life 

15 

in jeopardy. Infe.^tion is a very serious thing. 

Especially in a baby this small, one pound and 

16 

17 

fourteen ounces by estimation. 

18 

BY MR. M*TTELMARK: 

19 

-Oh So this is what you would consider as a board 

20 

certified OB/GYN physician as a high-risk patient? 

21 

MR. SILVA: Object to the form. 

22 

THE WITNESS: Oh, yes. This patient is high 

23 

risk for many reasons. The water broke when the 

24 

mother was less than 27 weeks. The baby was at 

25 

risk of infection and prematurity and premature 
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delivery. 

Now, prematurity when you're talking about a 
one pound, fourteen ounce baby, you're talking 
about a baby whose brain isn't developed yet. The 
blood vessels, the arteries and the veins aren't 
ready to come out. The digestive tract isn't ready 
to come out. The lungs aren't ready to come out. 
Come out -- What I mean by come out, I mean'come 
out into the world where we as adults and as -- as 
full-term babies have come out ,with our brains, our 
lungs, our digestive tracts ready to go. 

And babies' brains generally don't deliver 
till -- I mean don't fully mature until six months 
after a full-term baby is delivered, let alone a 
baby that's 13 weeks premature. 

So this baby was at a tremendous risk of not 
being whol%, not having all the things that a 
full-ta»m baby would have. 

Furthermore, during the testing of 
M^. McCants' pregnancy, we found out that she had a 
couple of abnormalities. She had a positive 
alpha-fetoprotein test, which is a protein test 
that indicates that something bad might happen to 
this baby or maybe this baby is not quite right. 

And she had had to have a special test called 



U T I O N S 
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level 2 ultrasound, which is a very detailed 
ultrasound to -- to look for any sort of 
abnormalities. 

She failed her sugar screen, but passed her -- 
her three hour glucose test. 

Now, this baby is very different than the two 
other children she had. She had one ch-il'd that was 
eight pounds, six ounces. And she had another baby 
that was seven pounds. Both of thcm '-cte 1ive re d by 
C-sections where she had othg^kproblems that made 




her high risk. 

So she was in the scope of high-risk patients 
in the highest level of h: 


40 

nr>p n 


r 

as a 


ligh risk that high risk 

consists. 

BY MR. MITTELMARK: 

-x 

Q. And you as a board certified 0B/GYN physician 
have been caring for these types of patients with these 
types o^Ahigh-risk conditions your entire career, true? 

’orrect. With the benefit of a perinatologist 
lAf Stoessel and a hospital and a team of nurses 

and^doctors that can help and support the babies once 
they are born, yes. 

Q. Okay. What I'm going to show you next is your 
progress note for January 13, 2011. I just need you to 
take a look at it, verify that it is your progress note. 



of hie 

.. c< 
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And I'd like you to read it into the record. 

MR. MITTELMARK: And if I didn't say it, mark 
as the next Defendant's exhibit. I think we are at 
Three. 

(Defendant's Exhibit Number 3 was marked^for 
identification.) 

THE WITNESS: The note is dated January 13, 

4-^1 ^ 


iary 


sa ror 


igns 


2011. No contractions. Afebrile. Vi'Afe^ 
stable. The fetal heart rate was recorded as 145. 
The estimated fetal weight w^®., one pound, fourteen 
ounces. And the baby was down, vertex. The 

amniotic fluid index was 7.5. 

My assessment was intrauterine pregnancy at 25 
weeks. Preterm rupture of membranes. Positive 
AFP, which is alpha-fetoprotein test. Previous 
cesarean section times two. Continue with the 
steroid, series, and I ordered and obtained a NICU 


corw&ult 
MR. MTI 

5 


d series 


BY MR.^MITTELMARK: 

Q. Okay. And why did you order the NICU consult? 
A. Because -- Several reasons. First of all, the 
NICU at St. Mary's is a special NICU. It's a Level 3 
NICU. It takes care of the earliest of the earliest. 

And these are babies that many times they're quite sick. 

Again, Ms. McCants had two previous full-term 
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1 

babies. She had no previous premature babies. 

2 

So part of the reason I ordered the consult 

3 

was for her education of the risk of the baby she was 

4 

presently carrying. 

5 

The NICU consult usually entailed a 

6 

neonatologist, which is a pediatrician with special 

7 

training of dealing with high-risk babies coming to the 

8 

bedside and assessing the patient in a timePptaway, 

& I 

9 

explaining to the patient the things that might be 

10 

expected if certain things might happen. 

A V 

11 

V r 

For example, if the baby were born premature, 

12 

the brain, the lungs, and the digestive tract are 

13 

nowhere near ready. If the membranes have been ruptured 

14 

for a long time, this baby may need to be put on 

15 

antibiotics for a while. This baby may have to have 

16 

help breathing and may have to have a tube put down its 

17 

throat. 

18 

They basically go over all the things that 

19 

might happen for a baby that's going to be potentially 

20 

bo^n prematurely. And the goal of that is both to 

21 

prepare the patients mentally and to educate them as to 

22 

what may happen, and -- and to try to decrease the risk 

23 

of surprise and also to be -- initiate that engagement 

24 

of the patient in the care of their -- of their babe 

25 

before it comes out. 
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Q. Okay. So now let me stop you. You're 
admitting this patient on January 12th. You get 
Dr. Stoessel involved as a perinatologist on 
January 13th. And you're also seeing Heather McCants as 
a patient because you're drafting a progress note g^i 
J anuary 13th, correct? 

A. Yes. 

Q. And then you ask for a NICU cojySTf So you 
want another specialist to get involved iffMfhe care and 
treatment of Ms. McCants and her unborr fetus? 

A. Correct. 

Q. And I want to shoy^^a prenatal consult 
note. And it's I believe signed by Jade Sha, S-H-A, 

M.D. I'm going to ask you to take a look at that and 
tell me do you know who Dr. Sha is? 

A. Yes. Dr. Sha is one of the neonatologist, the 

pediatrician^ with special high-risk training, that work 

Y 

lospital. 

|MR. MITTELMARK: And we'll go ahead and mark 



at St. Mary' 




that 


t as the next Defendant's exhibit. 
v 1 (Defendant's Exhibit Number 4 was marked for 

identification.) 

BY MR. MITTELMARK: 

Q. So now we have you, the board certified 
OB/GYN, we have the perinatologist, and we have the 
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neonatologist all involved in the care and treatment of 
Heather McCants as of January 14, 2011? 

A. Yes. 

Q. And I have another progress note from you 
that's dated January 14, 2011. I will just ask tha^: you 
read that into the record. 

MR. MITTELMARK: And we're going Xjtf* that 

as Defendant's Exhibit Number Five. 

(Defendant's Exhibit Number^ WS^marked for 
identification.) 




tha^ y 


On Janua: 

1 -V7 



h -- 


I'm sorry. I'm 


Her amniotic fl 
biophysical profile that is 8 out of 




THE WITNESS 
MR. MITTELMARK: 
losing track. 

THE WITNESS^^-- J2011 she denies contractions. 

index is 7.5 today with a 

She was 

positiy^e beta strep by the cultures that we did 
wheft* she was admitted. She did not -- She was 

A 

febtile. Her vital signs were stable. Her 
abdomen was soft, non-tender and there was fetal 
heart activity. 

She was assessed as a intrauterine pregnancy 
at 26 weeks, 1 day with preterm rupture of 
membranes, positive beta strep. 

My plan was for her to continue IV 
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l by A 


. dl Ell 


antibiotics. And the NICU consult I saw had been 
completed. And then I signed it. 

BY MR. MITTELMARK: 

Q. Okay. I have another progress note that's 
dated January 14, 2011. And I think it says MFM the 
top. Would you know what that stands for? 

A. Maternal fetal medicine. 

Q. Right. And it's authenticated/Dy Aaron 
Deutsch. Do you know who that is? 

A. Yes. He is also a high->«i'g^ K perinatologist, a 
OB/GYN who has special training^n high-risk 
pregnancies, who was part of- the Wr . Stoessel group. 

Q. I have another progress note which I think was 
signed by you on January 18^ 2011. I'd just like you to 
review it and read it Joffto the record, please. 


2011 


A. The note dated January looks like 8th, 
No vaginal leaking. Afebrile. Vital signs 


r agmJ 


stable. yAFetal heart rate 145. Positive accelerations. 


ys : 



Biophysical profile, 8 out 8. AFI, 11.5. White blood 



cs^nt, 13,000. Hematocrit, 31. 

My assessment: Intrauterine pregnancy at 26 
weeks, 4 days. Preterm rupture of membranes. Monitor 
for chorio. 

MR. MITTELMARK: Okay. Mark that as the next 
Defendant's exhibit. 
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(Defendant's Exhibit Numbers 6 and 7 were 
marked for identification.) 

BY MR. MITTELMARK: 

Q. I have another progress note which looks like 
it was signed by you dated January 19, 2011. Again* I 
would like you to look at it and read it into th% 
record, please. 

A. January iy, z un. no contractyorTST^iNo 


were 


January 19, 2011. No contraction's^ 
leaking. She was afebrile. Her vital signs 

stable. Her blood -- Her biophysical profile was 8 out 

vT 

of 8. And her amniotic fluid index was 11. Her abdomen 
was soft, non-tender. Her ^-^^us was soft. The fetal 

A 

X 


heart rate was 145. There were no contractions. 

She was assessed^s an intrauterine pregnancy 


at 26 weeks, 6 days. Preterm rupture of membranes. My 
plan was to monitor for fever or chorioamnionitis. 

Q. S^now, Dr. Lopez, I need you to assume that 


>t see 


you hav^not seen Heather McCants from January 19, 2011 
until the date of delivery. How would you describe 
He&ther McCants as of January 19, 2011 as a patient that 
had been admitted to St. Mary's for one week? 

MR. SILVA: Object to the form. 

MS. WIDLANSKY: Join. 

THE WITNESS: She is a high-risk obstetrical 
patient on the basis of her pregnancy in terms of 
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she had prematurely broken her bag of water, she 
had a premature baby that had been seen by multiple 
consultants. 

I mean her list of high-risk factors include 
those that belonged to her, which would included she 
had a history of a previous rapid heart she 

had a history of two previous C-sections. She 
has -- She was known to be approximately 
350 pounds. She had failed her glucose screen, but 
passed her three hour test. 

positive 


She had demonstrated a po 
which is an indicator of 


r e AFP test. 


outcome. 


<< 


posi' 

a bad^otential baby 


She had been counseled by two perinatologists, 
at least two OB/GYNs, myself and Dr. Turn, the 
high-risk neonatal pediatrician about that she was 
carrying a high-risk baby that had risk factors for 
premat.se d^ivery, infection that couid affect 


multi] 


iple o 


Drgan sites in the baby, the possibility 


o^ other troubles related to her baby that dealt 
with what -- you know, having to have a number of 
lines put in, like IV lines, umbilical artery 
catheters, having to have a lot of evaluations of 
the baby's brain to see if there were hemorrhages 
or if there was damage to the brain because of her 
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preexisting prematurity and preexisting preterm 
rupture of membranes. 

She was high risk of the high risk. 

BY MR. MITTELMARK: 

Q. Okay. So now I need you to assume that 

A _ 

January 22, 2011 Ms. McCants was seen by a maternal' 
fetal medicine specialist and an OB physician. 

On January 23rd Ms. McCants was seen by the 
maternal fetal medicine specialist and an OB physician. 

On January 24, 2011 Ms. McCants was seen by a 
maternal fetal medicine specialist and an OB physician. 

And on January 25t-h Ms. McCants was seen by a 
maternal medicine physician at 8:15 p.m. and an OB 
physician at 9:00 p. 

Would you agree that Heather McCants was never 
abandoned by any physician while she was a patient at 
St. Mary's Medical Center? 

MR. SILVA: Object to the form. 

’HE WITNESS: Yes. 

BYUift. MITTELMARK: 

Q. And that's the kind of attention that you 
would expect a patient like Heather McCants to receive, 
that is being seen by a maternal medicine specialist and 
an OB physician every day while she was a patient at 
St. Mary's? 


MI 

TI 
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A. Yes. 

MR. SILVA: Object to the form. 

BY MR. MITTELMARK: 

Q. Now, Ms. McCants -- I'm sorry. Dr. Silva 
showed you a nurses note which said that Dr. Turn wat 
rounding on Heather McCants at approximately 1:00 on^the 
afternoon of January 26, 2011. Do you recai^^^f%fe‘ from 
the nurses note? 

A. Yes. 

Q. What does that mean? W^JkL', first of all, who 
was Dr. Turn? And I know you de^r^ibe -- Is it a him? 


C 


A. 

Q. 

A. 


Yes, it is a him. 
Describe again. 



with who has prac 


Who was that? 

:etrician who I cross-cover 
St. Mary's in excess of 30 
years and was intimately involved with management of the 
high-risk obstetrical patients from -- again, from 

He has an independent medical practice. He's 
anVM.D. And we share office space, and we share office 
staff. But we have separate corporations. 

Q. So based on your custom, habit, routine 
cross-covering with Dr. Turn, what would you have 
expected him to have done if he rounded on a patient 
such as Heather McCants? 
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A. To have eval -- 

MR. SILVA: Object to the form. Go ahead. 

THE WITNESS: To have evaluated her by taking 
an interval history of what had happened since the 
last time she was seen by an obstetrician. Tg< 
evaluate her by a physical examination to see if 

her uterus was tender. To look at the ydB^ective 

k L y 

information, for example, the temperatu'^^'chart, 


the vital signs, the blood pressure/^tfe pulse, to 
look at the fetal heart rate, to look at whether or 
not any of the fetal testing, the biophysical 
profiles, if the CBC was indicating evidence of an 
infection in the baby or in the mother. 

And then assess txne patient, which is 
summarize some ofvlfce factors, the high-risk 
factors. And then have a plan of care for 

V/ 

intervention or nonintervention depending on what 


'CJOtlC 

wasAdndicated. 
MR. MITT 

V 


BY MS®, MITTELMARK: 

Okay. I know it's two-and-a-half years ago, 
you recall any conversations with Dr. Turn about 
Heather McCants as a patient after he rounded on her at 
approximately one p.m. in the afternoon? 

A. No. 

Q. And based on your experience, custom, habit 
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with Dr. Turn cross-covering for you, would you have 
expected a phone call or some type of communication with 
him had there been a problem with Heather McCants that 
required immediate attention? 

A. Absolutely. 

MR. SILVA: Object to the form. 

BY MR. MITTELMARK: 

Q. Now -- 

MR. SILVA: You're talking alouwo -- prior 
to the Cathflo injection? 

MR. MITTELMARK: Prio Between the time 

that Dr. Turn rounded, any dates, any conversations 
that he had with DrJ Turn. Because I know Dr. Turn 
was at the delivery. 

BY MR. MITTELMARK: 


g abo' 

$ 


C? 




Q. So you would agree then, Dr. Lopez -- 

MR. MITTELMARK: If you need to take that -- 
I 'm^sorry. 

THE WITNESS: Sorry. Can we go off the record 
just one second, please? 

MR. MITTELMARK: Yes. 

THE WITNESS: I apologize. 

THE VIDEOGRAPHER: Off the record at 12:20. 

(A recess was taken.) 

THE VIDEOGRAPHER: We're now back on video 
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record at 12:28. This is the video tape three. 

BY MR. MITTELMARK: 

Q. I think I needed to clarify my last question 
with you, Dr. Lopez. You don't recall any conversations 
with Dr. Turn on January 26, 2011 prior to the delivery 
of Heather McCants' child? 

A. Correct. 

Q. And had there been a concern on^i^lfcTtim' s part 
after he rounded on Heather McCants as a patient on 


livery 

)r. Tur 


January 26th, based upon your cusi 

A 

experience with him cross-coverinc 


habit and 
fr you, you would 


have expected some type of communication, whether a 
phone call or an e-mail, a text or some -- somehow the 
two of you would have commurii 


phone call or an e-mai 

y 

licated? 

A. Correct 

MR. SILVA 
answered. 

BY MR. MITTELMARK: 


Object to the form. Asked and 


bioph 


o' 


ow -- Oh, thank you. 

One of the things I think you spoke about is a 


iophysical profile. Could you describe for us what a 
biophysical profile is? 

A. A biophysical profile is an ultrasound to 
evaluate parameters of an intrauterine pregnancy's 
well-being. It's made up of four elements that are 
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L Cl 

fV 


scored from zero to two using an ultrasound machine. 
The baby is evaluated for its movement, its breathing 
motions, its amniotic fluid and its tone. And the 
purpose of that test, it's one of the things that is a 
tool to help us determine whether the baby is in a 
stable environment or not. 

Q. What I want to show you is a composite 
exhibit, which will be my next one, of the biophysical 
profiles that were performed on Heather MCCants while 
she was a patient at St. Mary's Medical Center. 

(Defendant's Composite Exhibit Number 8 was 

/v 

marked for identification.) 

BY MR. MITTELMARK: <Cv 

Q. I'd like you to take a look at those 
biophysical profile results, and then read into the 
record the one that I <ras done on January 26, 2011. 

A. Okay. I've now reviewed 12 biophysical 


profiles^ The biophysical profile dated January 26, 
2011 indicates that the single intrauterine fetus is 
ne^ed to be in the vertex position. The fetal heart 
rate of 147 beats per minute is seen. Amniotic fluid 
index is noted to be 7.1. The placenta is in the 
anterior position. 

Biophysical profile is performed. Two points 
are awarded for fetal breathing, fetal movement, fetal 
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tone, and qualitative amniotic fluid volume. 

Biophysically score of 8 out of 8 points 
And this was read by Dr. Beckerman. 

Q. And according to the biophysical profile 
report that you just read it's timed at, what is 
1435 or 2:35 p.m.? 

A. Correct. 

Q. So this report was read by -- per formed and 
read by -- was it Dr. Kellerman (sic), approximately one 



A. 


hour before Heather McCants was taken to the OB/OR? 

A. Correct. 

Q. Now, based on your review of the biophysical 
profiles, including the one for the date that 
Ms. McCants delivered her dhild, what do they tell you? 
Was there any change) hrr that biophysical profile? 


A. 


Well, as an ultrasound test for high-risk 


pregnancies, that means pregnancies have problems. You 
don't opder a biophysical profile for a normal baby. 

You only order it for babies that have problems. 

a: That this baby under its circumstances had 

sufficient fluid to be acceptable, sufficient movement 

V 

to be acceptable, physician — sufficient breathing 
motions to be acceptable, and physician — sufficient 
fetal tone to be in an acceptable state. 

And this is one of the tests that would -- 
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would say that given whatever problems this baby comes 
to the table with, for what it has, what other risk 
factors are there, at least in fetal well-being for that 
moment it's -- it's doing as well as it can do. 

Q. And we're talking as of 2:35 or approximately 
one hour before Ms. McCants was taken to the OB/OH?^ 

A. Correct. 

1 ^ * 

Q. So we know from your review of the^&rbgress 

I 

notes and your review of the biophysical profile and 
your knowledge and history of this^patient that as of at 
least 2:35 p.m. Heather McCants^was in -- doing well? 

A. Well, the baby is f doing well for what it is. 


It's still a baby that i 


has -- is living in 
of membranes. It 
antibiotics but 



mature. It's a baby that 


j^onment of a prolong rupture 
>y that has received not only 
?ceived steroids to help the lungs 




i mate 
T1 


mature. It's a baby that's one pound -- you know, 
approximatel¥ two pounds at this point. 

? his is a baby who's under very serious 
surveillance. If it were a criminal, it would have a 
mace -- it would have an ankle bracelet. Okay. 
This is a kid that's under a lot of supervision. 

And for the risk factors that this baby is 
carrying, it's doing as well as it could be doing for 
this point. 
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Q. So to clarify what I mean by doing well, is 
based on all of that supervision that has been ordered 
for this patient, including examinations by you, 
examinations by perinatologists, the nurses were doing 
their job and taking care of Heather McCants; would\you 
agree? 

MR. SILVA: Object — object to tl 
THE WITNESS: Yes. 

BY MR. MITTELMARK: 


Q. At least as of up to 2 : 3 , 
MR. SILVA: Object t 
THE WITNESS: Yes 


anuary 26, 2011? 


BY MR. MITTELMARK: 

Q. So we know 

line. 



ather McCants had a PICC 
’u sit here why she was ordered 


Do you kno^ai 

- . 

to have a PICC line? 

A. She was ordered to have a PICC line because 
she require^ have a PICC line. There was an 
inabilit^jeecause of the physical characteristic of 
Mr^l McCants, her veins were not readily available to be 
cannulated for IV hydration, for medication 
administration. 

And because she had been previous cesarean 
section and things can sometimes change rapidly, this is 
a patient who constantly needed a predictable, stable IV 
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access. So rather than making a human pincushion after 

2 

her, in other words, sticking her till she's black and 

3 

blue, a clinical decision was made that she is going to 

4 

need to have an IV access that's called a PICC line. 

5 

A PICC line is ordered when it's necessa#. 

6 

It's a higher level of care than the normal typical 

7 

patient would have. It's not something everybody gets. 

8 

It's only those people that absolutely requi’m^ / it get. 

9 

And she was one of those people*%iiat had a 

10 

requirement on the basis of her physical characteristics 

11 

and the treatments that were administered to her that 

12 

she needed to have IV access and PICC line was 

13 

appropriate to be ordered for her. 

14 

Q. In this case, Heather McCants' case, the night 

15 

before she delivered a^$:20 p.m. Dr. Stoessel wrote an 

16 

order for Cathflo. That is not something you had 

17 

anything to do with; am I correct? 

18 

A. That's correct. 

19 

-Qe* And I know you testified about your knowledge 

20 

L 

of Patrick Hare. You have experience at St. Mary's with 

21 

the PICC Team, right, for your patients? 

V 

22 

A. Yes, I have. 

23 

Q. So it wouldn't surprise you that Patrick Hare 

24 

showed up on January 26th to take care or to fulfill 

25 

Dr. Stoessel's order, right? 
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A. Correct. 

Q. Okay. Now, as I understand your first 
involvement, and I'm going to use that word involvement, 
your first knowledge of Heather McCants needing some 
type of intervention by you was when you got a phon^ 
call? 

A. Correct. 

Q. And according to the testimony /^slferday, the 
phone call was made and you answered j^ight away. That's 
the type of physician you are, right? 

A. Yes 

Q. And as soon as you got that phone call, you 
made a decision that you wer ? going to come to 
St. Mary's Medical C ^ight? 

A. Yes 

Q. And t e Iras no delay on your part, correct? 
A. Correct. 

MR3L SILVA: Object to the form. 

BY MBbs^MITTELMARK: 

what happened prior to you getting that 

you have no knowledge, right? 

T 

A. Well — 

Q. Let me ask it this way: And, again, prior to 
you getting that phone call, you had no knowledge of 
what was transpiring with Heather McCants as a patient? 



Qjrr ec 
MR. SI 
4R. M^PI 

Now, 

phone call, yo 
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A. Correct. 

Q. And I'm sorry to rehash what you testified to 
in your first deposition, but can you tell us again what 
you recall about that phone call when you first heard 
about Heather McCants? 

A. My response was that I identified tha^ 
not in the hospital, that I would be on my wd^%^and that 
she needed to be prepared for a cesarean secf&dh. 

Q. Okay. Now, based upon your review of the 
records, would you agree that afte^kthe Cathflo was 
administered a rapid response w4s da'Tled? 

A. Yes. 


Q. 


And after the 


nurse taking care of 



response was called, the 

patient was in 

W' 

’atrick Hare the PICC Team 


Heather McCants's roor 

line -- PICC Team leader was in Heather McCants's room, 

Dr. Sanches^an OB/GYN physician was in Heather McCants's 

Y 

Jester, a labor and delivery nurse working 
feenatal floor was in Heather McCants's room, 


room, Ma&dlyr 
ante 


on the 


anf^lC 
in He 



Carol Seamon, the assistant supervisor that day, was 


Heather McCants ' s room? 

V 

A. Correct. 

Q. And that based on your experience, hopefully 
you don't have too much experience with Rapid Response 
Team, are appropriate personnel to respond to a rapid 
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response? 

MR. SILVA: Object to the form. 

THE WITNESS: Correct. 

BY MR. MITTELMARK: 

Q. And, additionally, we had a perinatal 
respiratory therapist, Luis Mosos. Do you know 

5 , 

Mosos? 

A. Yes. 

Q. Okay. So he also showed up. Aft^'you had a 
respiratory therapist by the name of Winthrop. Do you 
know who Neil Winthrop is? 

A. Yes. 

. 


DW LuiSj' 

VV 


-V 

Dwing 


Q. So he's also showing up for the rapid 



response. And, again, these are appropriate personnel 
to take care of a s^ffes if there is a respiratory 
arrest or respiratory distress, correct? 

A. Y< 

r 

MI ilLVA: Object to the form. 

BY MBess ^ELMARK: 

Now, I know it is two-and-a-half years ago. 
you recall what Nurse Duckworth said about the fetal 
monitoring strips that she had reviewed on Dominic 
Shelton after the rapid response was called? 

MR. SILVA: Object to the form. Assumes facts 
not in evidence. Misstates her testimony. 
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Go ahead. 

THE WITNESS: While I don't recall 
independently every detail of what she told me, it 
was my understanding that the baby had undergone a 
prolonged deceleration. 

BY MR. MITTELMARK: 

Q. Okay. And what does that mean 
board certified OB/GYN physician? 

A. It means that there has been a 
fetal status from a heart rate tha& was normal to a 
heart rate that had decelerated4below 80 beats per 
minute for more than two minutes and was ongoing. 

This happens a lot. Especially in patients 
who are having low volumes ^f amniotic fluid that have 
had premature ruptures^ of membranes when sometimes the 
mother may change position and the baby inadvertently 
entangles if.§elf in the umbilical cord. 

And usually they're the things that the 
hospital has prearranged for nurses to be allowed to do 
wh^ch as a whole we call that body of maneuvers as 
intrauterine resuscitative measures would be to 
reposition the patient, to give the patient -- the 
mother oxygen, to increase the IV fluids on the patient, 
and, obviously, to alert all the other members of the 
medical staff. 
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All of these things were done by 
Nurse Duckworth. And the purpose of that is again 
hopefully by repositioning the patient, administering 
oxygen, increasing the amount of fluid volume, the 
overwhelming majority of these decelerations 
self-correct and the pregnancy continues. 

In some cases they don't self-corAnd in 


Jl 

rv is 


A 


those cases an emergent or an urgent deliverp&rs 

.tati\ 


performed after the intrauterine resuscitative efforts 
have failed for example. 

:lear be 


Q 


So I just want to be 


)ecause I -- I 


think I understand. You don't re call if the rapid 
response was called at 3:12 Michelle Duane, a nurse 
practitioner, shows up at ir: 13; you don't know anything 
about the times that t^rk place prior to your arrival at 
St. Mary's Medi nter? 

MR. SILVA: Object to the form. 

THE WITNESS: Correct. 

BY MR. MrlpiPELMARK: 

%H^./ Now you talked about, or at least I talked 
about the fetal monitoring strips. And I know you 
testified earlier that you had reviewed them. What I 
would like to do is show you those fetal monitoring 
strips while Ms. McCants was in her room and immediately 
prior to and after the rapid response. And I would like 


. * 
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to get your opinion about what these fetal monitoring 
strips show. Is that okay? 

A. Yes. 

MR. SILVA: And on the record I'm going to -- 
I'm going to object to this entire line of 
questioning. The doctor has already test p^iecT^hat 
he did not review those fetal heart mondfl^^^rtrips 
prior to ordering the C-section. It's < -- 

L j 

inappropriate for you to have him review them now 
after the fact. 

MR. MITTELMARK: Objection overruled. 

BY MR. MITTELMARK: 

Q. Dr. Lopez, what I'm purporting to show you is 
fetal monitoring strips th^t were taken on Ms. McCants's 
fetus on January 26th prior to and shortly after the 
rapid response was called. And I would like you to just 
sit and loo^at them, and if you could tell us what they 
show to 

md, again, fetal monitoring strips is 



ihirig that you review as part of your performance of 
i^ur OB/GYN duties, correct? 

A. Yes. Starting with panel 75108, the fetal 
heart rate baseline is in the 150s. And there are some 
accelerations, which are signs that the baby is happy in 
the environment. 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
331 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



There is a couple of panels where it is 
uninterpretable. And what I mean by that is that the 
record doesn't indicate what the heart rate is actually 
doing during panel 75111 and 75112. 

An interpretable panel is in 75113. And the 
heart rate shows acceleration to the 160s, whicJ*fl|phows 

vV 


happiness on the part of the baby. 


O 


Then in panel 75115, which is jus;, before 
1430, there is a baseline in the 150s Jtfith an 
acceleration up to the 170s that would meet the 15-by-15 
criteria of a reactive non-stress t€ 


That's followed by about two minutes of 
uninterpreted fetal heart rate pattern -- pattern. 

Then on 75117 and 75118 the fetal heart rate 
appears to show multiple accelerations. 

Panel fetal heart rate has accelerations 


with the baseline approximately 150. 

Panel 75121 is reassuring. Meaning the baby 
be in a stable, happy environment. Fetal 
ite's got a baseline of around 150, 155, has 
iriability, has accelerations. 

This continues in panel 75123 and 75124, panel 

75125. 

Panel 75126 again demonstrates a 15-by-15 
acceleration indicating the baby is in a happy 
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acceptable environment. 

Panel 75127 the fetal heart rate declines to 
the 90s, and then decelerates to below the 60s, and it 
stays in 75128. 

It appears to be recorded perhaps at the^llO 
starting on panel 75129. 

In 75130 it's going to 130 beats minute 
and stays in the 130s until panel 75132 @»-you see 
the heart rate in the 150s. 


_ne<- in. 

A 


th. ...ip y P.n.l, 7 S ,3, 

Q. So now having had an :unity to look at 

what I'll call laser color j&Q^bes of the fetal 
monitoring strips - and we’r^-go ahead and mark that as 
composite exhibit, wl^%ver my next exhibit is - does 



that comport with 


inoperative report and the 


A. 


marked 


& 


Y%.s • 

.35 



discharge summary that you prepared on Heather McCants? 

J 


(Defendant's Composite Exhibit Number 9 was 
identification.) 



B¥Um^JlITTELMARK: 

Q. And going to your discharge summary, which I 
believe was marked as an exhibit. And I forget what 
Plaintiff's exhibit it was. 

MS. WIDLANSKY: I have a marked copy -- 
MR. MITTELMARK: Oh, great. 
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1 

MS. WIDLANSKY: — I can show him. 

2 

MR. MITTELMARK: Thank you. 

3 

BY MR. MITTELMARK: 

4 

Q. Can you tell from that what happened to 

5 

Ms. McCants after she delivered Dominic Shelton? Jtist 

6 

the last few sentences. 

7 

And it's not a -- She was discharged right? 

8 

A. Yes. This is the discharge not^T^lfeai know 

9 

she underwent an emergency repeat C-sect^^l^oecause of 

10 

prolonged fetal deceleration and persistent fetal 

11 

tachycardia under spinal anesthesia on 1/26/2011. 

12 

CT angio. revealed no evidence of acute 

13 

pulmonary embolism. She remained hemodynamically 

14 

stable. 

15 

And thep^^a^as discharged on prenatal 

16 

vitamins, iron sulfate. She's not to have sex, not to 

17 

lift, and h^r routine discharge instructions were given. 

18 

Q. Right. And you told us that the word 

19 

emergency should be emergent? 

20 

^A_./ Correct. 

21 

Q. And the word fetal tachycardia should be 

22 

maternal tachycardia. 

23 

MR. SILVA: Object to the form. 

24 

BY MR. MITTELMARK: 

25 

Q. Right? 
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1 

A. Yes. 

2 

Q. So based on your recollection of the delivery 

3 

of Heather McCants's son Dominic Shelton in this case, 

4 

was there anything out of the ordinary that occurred in 

5 

the delivery room? 

6 

MR. SILVA: Object to the form. 

7 

THE WITNESS: No. 

8 

BY MR. MITTELMARK: 

9 

Q. And had something unusual or untbward happened 

10 

in the delivery room, you most likely would have 

11 

remembered that based on your career as a board 

12 

certified OB/GYN physician who has delivered thousands 

13 

if not tens of thousands of infants? 

14 

MR. SILVA: Object to the form. 

15 

THE WITNESS:TCorrect. 

16 

BY MR. MITTELMARK: 

17 

Q. So when you left according to the -- I forget 

18 

what Plaintiff's exhibit it was. You left the delivery 

19 

room at 4:15 -- Oh, I'm sorry. It was the access 

20 

defied/granted and other badge events document. 

21 

So when you left the delivery room at 4:15 

22 

p.m. on January 26, 2011, as you sit here today can you 

23 

remember what you were thinking about Heather McCants as 

24 

a patient? 

25 

MR. SILVA: Object to the form. 
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THE WITNESS: Well, I had an ongoing concern 
because she had had a change in status with her 
heart rate going high and the possibility of her 
having a pulmonary event that could put her life in 
j eopardy. 

But I was comforted in knowing that the 
hospitalist was taking charge of her, ha,d VJ %rdered 
all of the testing to rule out those th i pjgs that: 
could have harmed Mrs. McCants, and hareN^ut her in 
special surveillance in the intensive care unit. 

And, again, in the intensi\ip. care unit at 


St. Mary's, we're talking aboutr a major trauma 


center. You get real 




care. You get really 


good evaluations and really good care because it's 
a place where high-rjgi’k people frequently are 
brought to be cares for. 


So while I had concerns also of her baby, 
because*! knew her baby was less than -- You know, 
this is not a 7-pound baby. We're talking about a 
2Apound baby, you know. We're not talking about a 
baby whose brains are ready to go or the lungs are 
ready to go and is going to be able to feed itself. 

I knew that this baby was going to have a 
protracted battle, because I've taken care of other 
patients like Ms. McCants's baby. I've delivered 
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babies that had to be delivered prematurely. 

But I felt that she had been appropriately 
cared for and informed about what was before her. 
Except for, you know, what was going on with her 
personally on the day of delivery. 

BY MR. MITTELMARK: 

Q. So when you left that delivery room on 
January 26, 2011, you knew that there was a mechanism in 
place for Ms. McCants to be seen by a pulrSdhologist, a 
maternal fetal medicine expert -- .excuse me, physician, 
Dr. Deutsch that we talked aboult earlier, that she was 
going to get the VQ scan and the Foppler of the lower 
extremities, and that she was going to be in the ICU 
where she was going to be gn_ven one-to-one care, true? 

MR. SILVA: Object. Object to the form. 

THE WITNESS: Correct. 

BY MR. MITTELMARK: 

Q. And you knew from your presence in the 
delivery room that there was a board certified 
ne^natologist Dr. Ambroise present, correct? 

A. Yes. 

Q. And that you had already ordered a 
neonatologist consult. So they were aware of the 
potential for having this child brought to their -- 
brought to the St. Mary's NICU, right? 
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1 

A. Yes. 

2 

Q. And that Dominic Shelton, the infant that you 

3 

delivered, was going to be taken not to anywhere other 

4 

than the NICU at St. Mary's Medical Center, right? 

5 

A. Correct. 

6 

Q. So I have to ask you these questions, and I 

7 

apologize for asking them. But when you treated 

8 

Heather McCants from January 12, 2011 to January 26, 

9 

2011 when you delivered her son, did you have actual 

10 

knowledge of the wrongfulness of your conduct and the 

11 

high probability that injury or^amage to Ms. McCants 

12 

would result, and despite that knowledge you 

13 

intentionally pursued a course of conduct that resulted 

14 

in injury either to Ms. McC^ants or her infant, Dominic 

15 

Shelton? 

16 

MS. WIDLANSKY: Form. 

17 

MR. SILVA: Object to the form. 

18 

THI^WITNESS: No, I did not. 

19 

BY MR. MWpffELMARK: 

20 

i^>./ And do you believe as you sit here today after 

21 

having reviewed the St. Mary's Medical Center records on 

22 

Heather McCants's January 26, 2011 admission that your 

23 

conduct was so reckless that it constituted a conscious 

24 

disregard or indifference to the life, safety or rights 

25 

of Heather McCants or her infant son, Dominic Shelton? 
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& 


c 

am n 


& 


gam my name is 
st have a few 


MR. SILVA: Object to the form. 

THE WITNESS: Absolutely not. 

MR. MITTELMARK: Thank you, Dr. Lopez. I don't 
have anything further. 

MR PUYA: Oh, do you have one there? 

MR. MITTELMARK: I do. 

CROSS-EXAMINATION 

BY MR PUYA: 

Q. Good afternoon. Dr. Lopez. 

Keith Puya. I represent Dr. Lane 
questions for you, sir 
A. Okay. 

Q. I appreciate yc 

The first questicM I'd like to ask you is as 
follows: Do you as the attending obstetrician, the 

obstetrician who delivered Dominic Shelton via cesarean 
section have any criticisms at all with respect to the 
type and*administration of anesthesia that was provided 
to Ms. McCants in preparation for your surgery? 
vO MR. SILVA: Object to the form. 

THE WITNESS: No, I do not. 

BY MR PUYA: 

Q. Do you believe as the attending obstetrician 
preparing to deliver this baby that there was any delay 
in the performance of the cesarean section as a result 


your time, 
stion I'd 
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of anesthesia from your perspective? 

MR. SILVA: Object to the form. 

THE WITNESS: Absolutely not. 

BY MR PUYA: 

Q. From your observation, I heard you testify 
over the course of a couple of different sessions €5day, 
from your observation as the attending obstetrician is 
it your opinion that everyone involved as t'OTteteam in 
getting Ms. McCants ready for this cesarean section 


ssariE 


acted appropriately, swiftly and lecessary to get 
this baby delivered as soon as possible 



MR. SILVA: Object^yKthe form. 

A 


n as poss 

3 - 


THE WITNESS: 

BY MR PUYA: 

Q. You told us J3?Tfore that this was an emergent 
or urgent C-section; was that your term? 

A. Ye 




Okay. Now let me ask you this: 


What was the 

actuaL2irt||ication for the cesarean section? In other 
wo&ds, was it -- was it the prolonged seven minute 

:celeration that the nurses noted following the issue 

r 

regarding the Cathflo, or was it something else that led 
to your decision to ready Mrs. McCants for a cesarean 
section delivery? 

A. It was that Mrs. McCants her heart rate went 
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into the 160s and 150s persistently beyond whatever 
event happened on the floor. And she had multiple risk 
factors for a possible pulmonary embolism. 

In other words, one of the working diagnosis 
of why her heart rate would suddenly accelerate to 
double the normal rate is that a patient like 
McCants who was 350 pounds, who had been bedridden for 
more than two weeks, who had had some sort of reaction 
to possibly some medication on the floor and whose heart 
rate had now accelerated to doubleWiormal was going to 
need to be thoroughly evaluated4by tests that you kind 
of can't do when somebody is pregnant. You can't do a 
ventilation profusion scan for -- to determine her 
health, whether or not she^ad a clot. You know you 
can't do some of the hprter tests. She might have been 
physically too large to do a spiral CT exam. She may 
not fit in tbe machine. 

And in order to maximize the safety of her, 

Ms. McCants, as well as her baby. Because her baby had 
ha^ an intrauterine event that she — that it appeared 
to be resuscitating from using the maneuvers that are 
standard. But it was about Mrs. McCants. She has in 
trouble. She was in a lot of trouble. 

And we could be sitting here today talking 
about a completely different problem that involved 
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mostly Mrs. McCants had we not delivered her baby and 
done the testing and taken the precautions to ensure her 
health and well-being. 

Q. So stated differently, please correct me if 
I'm misquoting you, that your reasoning for ordering an 
emergent or urgent cesarean section dealt primagfeLy Mth 
your concerns about Mrs. McCants. 

MR. SILVA: Object to the form. 


BY MR PUYA: 

Q. Is that a fair statemenl 

A. Correct. 

Q. Not to disregard the well-being of the fetus, 
but your primary concern when^you received that phone 
call when you were at this -- the other hospital down 
the street about what Jrad happened to Mrs. McCants, your 
reasoning for making the decision to ready her for a 
cesarean se ctio n was based upon what happened to her and 
your concerns,dbout her well-being and physical status. 

MR. SILVA: Object to the form. 

MS. WIDLANSKY: Form. 

MR PUYA: 

Q. Is that a fair statement? 

MR. BLOOM: Join. 

THE WITNESS: Yes. 
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BY MR PUYA: 

Q. Now, did you understand that Mrs. McCants, and 
I'm going just to make sure I understand this, do you 
believe that she had a respiratory arrest or that she 
had respiratory failure? 

MR. SILVA: Object to the form. 

BY MR PUYA: 

.w v 

r, and if 

W I 

there is, tell me if there is, please 


mind. 


A. 




o me they were 


For all intents and purpose 
the same. She had an event, a respiratory event. Some 
may have described it one way. Others who were closer 
to her may have described her in a different way. But 
in either event, she had an event. 

Q. And that evept, if you will, affected her 
hemodynamics, did ip not? 

A. Ch, yes 


)h, ye 
Q. Okay. 


A. It affected her hemodynamics to the point that 
ai^experienced nurse who carries -- who cares for 
patients in a career-wide basis set -- set the alarm for 
the rapid response and for as much supportive care as 
could possibly be mustered to attend to her patient's 
care. 

Q. Did you conclude or did you know rather in 
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talking to -- Was it Nurse Duckworth who actually spoke 
with you over the phone? 

A. Yes. 

Q. That there had been evidence on the fetal 
monitor tracings of some period of decelerations wi^h 
respect to the fetal heart rate? 

A. Not before the Cathflo, but afterwards, yes 


Lit 

,-s 


Q. 

Cathflo 

A. 

Q. 


Concomitant with the event regardimpxhe 

w J 

Correct. 

-- fair enough? 

And that wouldn'tyfl^^an unexpected finding, 



however? If the mother, maternal blood flow or the 
maternal system is being affected it could carry over 

into the fetal system pwo; could it not? 

/ 

A. Correct. And you can see this from something 
as benign a process as the mother rolls flat on her back 
or that >tehe mother passes out and lands on her back or 

T$ ““ h "“" “ ~ ~ k “" 


as 


her back. 

But the mother has -- You know, among the 

y 

physical characteristics of the mother is that she 
weighs 300 plus pounds. And that weight comes and 
compresses on the uterus and possibly the umbilical cord 
was somewhere in proximity of where the baby's body 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
344 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



would compress it. 

Q. And you — Obviously you've before 
January 26th of 2011 have probably performed, I'll let 
you give me the number, but no doubt a significant 
number of cesarean sections; is that a fair statement? 

A. Yes. 




3-1 LL“ 11 u : 

fV 


Q. And many of those and, unfortunate^^-, probably 




emerge 

\J 


gent or 


a fair number of those have been under er 
urgent situations? 

A. Yes. 

Q. Have you in the past bedl|^bmfortable using a 
spinal anesthesia in that setting? 

A. Yes, in many -- 

MS. WIDLAN^I ^ W rm. 

THE WITNESS: When it's indicated -- 
MR. SILVA.:"? Object to the form. 

THE WITNESS: -- a spinal -- spinal should be 


used. 


c 


w 1 


BY MMUmt 


Okay. And that's a safe and effective 


alternative to general anesthesia -- 
MR. SILVA: Object — 

BY MR PUYA: 

Q. -- and certainly would allow you to conduct 
your cesarean section as needed. 
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MR. SILVA: Form. 

BY MR PUYA: 

Q. True? 

MS. WIDLANSKY: Join. 

THE WITNESS: Yes. 

BY MR PUYA: 

Q. So in this particular case you're/fS 




itical 


or you don't fault Dr. Lane for administering the 


4 


do j^ou? 


subarachnoid block or the spinal ane sth esia to ready 
Mrs. McCants for your surgery, do ^you? 

A. No. 

MR. SILVA: Form. 

BY MR PUYA: 

Q. And you're note suggesting to us or to this 
jury if this is read that the anesthesia in any way 
delayed your performance of the cesarean section, are 
you? 

No 1 

r 

^MR. SILVA: Object to the form. 

B¥< s m v P|j YA : 

Q. Did you happen to — I mean you saw the baby 
when you delivered the baby. I think last time you told 
us — I think you used the word -- I don't know if it 
Superman or the baby looked pretty good? 

A. The baby ways a rock star. 






BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
346 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



■O, 


Q. A rock star. I mean you've been involved -- 
And, again, don't take this negatively. But you've been 
involved I'm sure in cases where the outcome hasn't been 
very good upon delivery? 

A. That's correct. I've been involved where< 
babies are in real trouble, and I've been involved in 
cases where babies didn't make it. 

Q. So you have a benchmark. I mean you nave a 
knowledge base where you've seen that outcome in which 
to compare this case to? 

MR. SILVA: Object to-^he form. 

THE WITNESS: Yes. 

BY MR PUYA: 

Q. Okay. So with trat being said, was there 
anything that suggested to you when you delivered 
Dominic Shelton, took him out of the womb and handed him 
to the neonatal personnel that there was any suggestion 
or thought to you that this baby was suffering from some 
hypoxic ischemic event? 




3X1C 


MR. SILVA: Object to the form. 

THE WITNESS: Absolutely not. By the national 
standards that we use, if you're going to use Apgar 
scores below five at five minutes indicates a baby 
in trouble. 

This baby had a score of eight at one minute 
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1 

and a eight at five minutes. This baby was 

2 

surrounded by a high-risk pediatric neonatologist, 

3 

a respiratory therapist, and possibly another nurse 

4 

at the time of delivery that they all looked at the 

5 

baby, and they said the baby looks great. Theibaby 

6 

was crying. The baby was wiggling, movin^aroufpd 

7 

and kicking. 

8 

Now, we knew -- Look, we knew what%se were 

& 1 

9 

dealing with. Babies at 27 weeks, babies at 

10 

2 pounds are not like 40-week baby's, full-term 

11 

babies. They're not like 7 pound, 8 pound babies 

12 

like Ms. -- or not like 8-pound babies like 

13 

Ms. McCants had had previously. 

14 

This is a baby wlrose brain wasn't ready. It's 

15 

lungs wasn't ready. It's GI tract wasn't ready. 

16 

And it had a long, hard trip ahead of itself. 

17 

But as far as how it was when it was born, 

18 

there was zero evidence of an asphyxiated baby. It 

19 

doesn't meet the national standards; doesn't meet 

20 

A local standards. 

21 

PUYA: 

22 

Q. So relatively speaking here given the 

23 

gestational age of 27 weeks and a few days, this baby's 

24 

Apgar scores in your mind were certainly not consistent 

25 

with any type of hypoxic ischemic event; is that a fair 
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statement? 

MR. SILVA: Object to the form. 

THE WITNESS: Yes. 

BY MR PUYA: 

Q. And you mentioned to us before, was the fe&by 
getting surfactant? Was the baby getting some type of 

A 

steroid for lung maturation? ^ry 

A. Before the baby was born, this baby received 
two doses of steroids to accelerate fetal lung maturity 
as is appropriate in someone -- asAis appropriate in a 
baby who is thought to be at risk of being born before 
the lungs were going to be ready. 

Also received several courses of the 
appropriate antibiotic to protect it from the ravages of 
a possible infection in light of the fact that her (sic) 
mother's bag of water broke and was broken for a long 
time. 

Q. You,mentioned to us Mrs. McCants' body 
habits If think you said that she was close to or in 



excess of 350 pounds? 

A. That's correct. 

Now, look, I'm a big guy. I'm not -- I'm not 
making any judgments about people's sizes. I'm a big 
guy. Big people carry big risk. 

Q. And you mentioned too about having to tape her 
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panniculus, the weight or the fat, if you will, that 
drapes over the surgical site? 

A. That's right. 

Q. What other things that you could tell us need 
to be done in order to ready her for surgery in ord^r to 
conduct a safe procedure, not only for the motlpe^ of 
course, which was your primary concern it sounds like, 
but also for the well-being of the baby? 

A. Well, we all recognize from experience that it 
was 3:00 in the afternoon. It's after lunchtime at 
St. Mary's. Now it's -- Lunch ^ St. Mary's doesn't 
show up at 12:00. It might show up at 1:00; it might 
show up 1:30, but it shows up. And before Ms. McCants 
had her event, she had had lunch. Now, how much lunch 
she had had, I didn't personal know. But I know that 
she had completed her lunch. 

I had seen Ms. McCants physically. Like I 
said, I'm a ly_g person myself. Ms. McCants had a lot of 
physical features that have to be taken into 
consideration before she has surgery. She's a -- She's 
350 pounds or so. She has a neck that's short. Now, 

I'm not — Again, I'm not trying to say that that's -- 
that's a bad thing. It just is what it is. 

And we certainly already knew that Ms. McCants 
was in trouble. Her heart rate was already twice what 



U T I O N S 
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the rate it was supposed to be. 

If she was car, like I said, on a highway, 
instead of going 55, she's going 110. And she had been 
going 110 for a little while here. To the point where 
we needed to get her delivered and get her stable. And 
we certainly didn't need to go out of our way b@*make 
more troubles for Ms. McCants. So the important things 


that were needed to be done were taken i 


consideration. 

Now, about her stomach, 
stomach, not because her baby wa 


big stomach because she had 





she had a big 
term. She had a 


g stomach. And that gut 


when you lay them down to do an operation on is going to 
sit on their stomach. So there is something on their 
stomach, you've got to be careful that you have 
protected that patient's airway. You do not want this 


patient to die from aspiration, from vomiting or 
suffocation or other issues that may be related to a 


t y 


shortaa^ed^r a full stomach and a big gut. 

>o among mature, experienced obstetricians and 
anesthesiologists, the form of anesthesia I expected her 
to have was a spinal. She just ate. She's big. You 
don't need any more trouble than you already had on the 
table. 

And so I had absolutely no issue with 
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Dr. Lane's decision to proceed with a subarachnoid 
anesthesia. 

Q. Okay. The last question I have, and just you 
seem very passionate about what you do; is that a fair 
statement? 

A. I love what I do. I feel honored to httve been 
able to be a physician, to have been able to be of 
service not only to our community but throughput a big 


chunk of the State of Florida over a 


mg period of 


time I might add - same thing for Dr. Turn - and be part 
of a team of people that do this often. 

Q. And I guess my point really is you seem to me 
to be the type of person that if you were not happy with 
what was being done or you^elt things weren't being 
done as quick as you want :ed them, as quick as 
Dr. Berto Lopez wanted things being done for your 
patient, are,you the type of person that speaks up and 
lets peqpde know that, you know, you want things done 
differentia? 

MR. SILVA: Object to the form. 

THE WITNESS: Oh, absolutely. I'm not -- I'm 
not a shrinking violet. If things weren't right, 
people would have heard about it. That didn't 
happen here. 

Everybody did exactly what they were supposed 
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to do in a professional and timely manner. And 
these shadows and wild — wild accusations, they're 
not going to hold up. 

MR PUYA: Thank you very much, Dr. Lopez. I 
appreciate your time. 

MR. BLOOM: 


MR. SILVA 
MR. BLOOM 


I have one question. 

Go ahead. 

0 ° 



Thank you. 

CROSS-EXAMINATION 

BY MR. BLOOM: 

Q. Good afternoon, Dr. Lopdl 
A. Good afternoon. 

Q. I represent Dr. Sanches as you may know. I 
think Mr. Puya sort of roundabout asked the question I'm 
going to ask. Do you have any criticisms of any of the 
actions that Dr. Sanches took on January the 26th? 

A. No. 

MR. SILVA: Object to the form. 

[R. BLOOM: Thank you. 

aO MS. WIDLANSKY: Next? Any questions? 

MR. SILVA: Yes, I have so.e questions for 

you. 

REDIRECT EXAMINATION 

BY MR. SILVA: 

Q. When you initially applied for privileges at 


M 
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this hospital, what did you have to do? 

A. I had to — 

MS. WIDLANSKY: Form. Outside the scope. 


Go ahead. 
BY MR. SILVA: 

Q. Go ahead. 


4 


A 


A. I had to fill out paperwork indicating my 

knowledge, training and experience, detailiriS^rfiy 

V i 

knowledge, training and experience, give references, 
gives logs of previous experience for the privileges 
that I had been requesting, and^toGill out a 
delineation of privileges page, which indicated that I 


wanted to be an obstetri 


jynecologist. 


And you hac 



de that specifically for this 

Y 

cal Center? 
the hospitals. It's a lot 


, one 

Do you have privileges at Bethesda? 


boilerplate^the same. 

hV 

o, I do not. 

Have you ever applied at Bethesda Hospital - 
A. No. 

— for privileges? 

No, I haven't. 

Are you familiar with their staff bylaws at 


A. 

Q. 

A. 

Q. 

Bethesda? 
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MS. WIDLANSKY: Object to form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. Are you familiar with the policies and 
procedures for the medical staff at Bethesda Hospital? 
MS. WIDLANSKY: Form. 

THE WITNESS: No, I'm not. 


BY MR. SILVA: 


fith tt 

jtff 




& 


Q. Okay. Are you familiar with tlfeNfiedical staff 
bylaws at St. Mary's Medical Cent^sJ^ 

A. Yes. 

Q. Are those medical staff bylaws created by 
St. Mary's Medical Center tha|> require physicians to 
conduct themselves ir^lfccertain situation so that they 
can see their patMrflfcsblffhd take care of their patients 
at this -- at this hospital? 

MS. WIDLANSKY: Form. 

THE WITNESS: Yes. 

BY MR. SILVA: 

fcfoL Okay. And does St. Mary's also require of 
their physicians that have privileges like yourself, 

V 

admitting privileges and surgical privileges that you 
abide by St. Mary's Medical Center's policies and 
procedures? 

MS. WIDLANSKY: Form. Asked and answered. 
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Outside the scope of cross. 
BY MR. SILVA: 

Q. You can answer. 

A. Yes. 


Q. 


The 


I think Mr. Mittelmark was asking ."fyou 


earlier you were consulted to take care of Heather 



McCants by Dr. Stoessel? , 

A. I believe it was in part by Dr. Stoessel, 
correct. 


never tc 

- 


er bein 



Q. Okay. Now, had you everAt'hkerf care of 

V 

Heather McCants prior to her being admitted to 
St. Mary's Medical Center? 

A. I don't think 

Q. Okay. You never Ttook care of her prior two 
births that she h$ 

A. Correct. 

^ J 

Q. Okay. Were you aware that the two births that 
she had j&rior to this were C-sections? 

V. Yes. 


j _ _ 


O 


So this baby was going to be required to be 


delivered by C-section regardless of the prenatal 

V 

outcome, correct? 

A. Yes. 

MS. WIDLANSKY: Form. 
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4 


smgi 


BY MR. SILVA: 

Q. Why? 

A. Because she had multiple risk factors. Having 
had two previous cesarean sections, she was at a greater 
risk of a uterine rupture than someone had had a single 
cesarean section. 

Additionally, at various times through'-teer 
hospitalization, her baby was not always he'atsbetown. 
Sometimes it was sideways. Sometimes it was I 
believe -- I mean I may not be a hundred percent 
correct, but it was in a position cither than head down, 
vertex. 

Q. Do you know i: — if St. Mary's Medical 

Center requires a neo o^y consult for all patients 

that are to have ion? 

A. I don't know. I do know that they are -- 
neonatologi&fs are present at every delivery or they're 
proxies^meaning a nurse practitioner or... 

Has a nurse practitioner or a neonatologist 
always been present at your C-section deliveries at 
St. Mary's Medical Center? 

A. Yes. 

Q. And so you would have expected a 
neonatologist or nurse practitioner to be present at the 
delivery of Heather McCants' baby on January 26, 2011, 
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correct? 

A. Yes. 

Q. I think you testified earlier that you take 
all comers to St. Mary's Medical Center, right? 

A. Yes. 

Q. And that's because you have privileges't'Viis 
hospital, right? 

MR. MITTELMARK: Object to the/f^rm 
THE WITNESS: That's one o fJb he reasons, but 

there are others 
BY MR. SILVA: 

Q. Okay. Do you take^J 1 ! Corners to Bethesda 


& 


Lke all co 


,orrec 


Hospital in Palm Beach County 

A. I don't go Bethesda. 

Q. Okay. So you can't take any admissions at 
Bethesda because yop. don't have privileges there, 
correct? 

A. Correct. 

But you can take all comers to this hospital 
because you have privileges at this hospital? 

A. Correct. To a point, but there are other 
reasons. 

Q. Okay. Did St. Mary's privilege you for -- 
privilege you for any specific or special privileges 
when you initially obtained privileges there? 
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4 


MS. WIDLANSKY: Form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. Have you obtained any additional privileges 
over the years at St. Mary's? 

A. Only in those areas where technology has 
evolved, for example, laser, carbon dioxide laser, 
possibly some of the new advancements in surgeries where 
you have to have documentation of experience. 

Q. Okay. You're not a boa/certified 
neonatologist, are you? 

A. No. 

> 

Q. You're not a board^ertified maternal fetal 


/ou a boa 


specialist, are you? 

A. No. 

Q. Are you ^coard certified maternal medicine 
physician? 

A. ANo 

iave you ever been a hospitalist at a hospital 





$77 



A. 

For internal medicine, no. 

Q. 

Yes. 

Are you a board certified 

A. 

No. 


Q. 

Board 

certified pulmonologist? 

A. 

No. 
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Q. When Heather McCants came into the hospital at 
St. Mary's, she was initially put on broad spectrum 
intravenous antibiotics? 

A. Yes. 

Q. And then those were discontinued because 4>he 
was showing no signs of the infection; isn't th,a %5 fF%e? 

A. Correct. And the course that would be a 
treatment for the beta strep that she di^nal^'^evidence 
of infection of had been completed. 


Q. 


Right. And that's -- that 


jC 

; to pr^( 
' during t: 

CA 


4 




finding in 


s treated with 


pregnant women, beta strep, an 
antibiotics? 

A. Yes. 

Q. And that's J^^pre^ent any transfer of the 
strep to the baby^JitijW the birth of the -- of the 
fetus? 

A. 


Wall, except in this case where her water was 
broken. >aSo she had lost before she came to St. Mary's 
her -- She was at risk for intrauterine infection 
because one of the natural barriers to prevent an 
infection of her baby wasn't in place. Her amniotic sac 
had been ruptured. And that put her at much greater 
risk of having a baby that was going to be harmed by any 
infection that could have occurred in the vagina. 

Q. Put her at risk. But just because someone is 
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A 




at risk doesn't mean it's going to happen, correct? 

A. That's correct. 

Q. Okay. And, in fact, there was a surgical 
pathology performed on Heather McCants' placenta after 
birth; do you recall that? 

A. Yes. 

Q. Okay. I'm going to hand you this document, 
which I'm going to mark as Plaintiff's E^tirbit 
Number 24. 

^Plaintiff's Exhibit Number 24 was marked for 

V vT 

identification 
BY MR. SILVA: 

Q. And what were the :%eults of that pathological 
review of her placent te^: birth? 

A. Under the ^ al diagnosis it said early third 
trimester placenta wYth a three vessel umbilical cord 
showing no specific histopathologic alteration. 
Q.^A.0kay. Is there a diagnosis of 



chori 


< v 

er 


■nitis on that form? 
n °- 

Q. Okay. What is chorioamnionitis? 

A. It's an infection of the membranes of the 
gestational sac. 

Q. Okay. You also mentioned that she had a 
positive AFP? 
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A. Yes. 

Q. Okay. What does AFP stand for? 

A. Alpha-fetoprotein test. 

Q. Okay. What is that test performed for? 

A. The presence of an extra amount of a protein 

P '“ - ,h ‘ ™ ‘ y “ “3T 


o 


You're tal 

A 


ut a neural tube defect? 


signal one of many problems with the baby. 

One of the problems might be an opening or a 
hole in the baby's spine. That's called spina bifida. 
That can cause the release of the .alpha-fetoprotein from 

the baby's system to the amniotic fluid through the 

r 

placenta into the mother's ti. That's one 

possibility. 

Q. 

That's 

Did th: caby have a neural tube defect? 

I did not follow up on all the problems that 
had. This baby had a lot of problems. But -- 
know -- 

Do you know if this baby had a neural tube 

A. I do not know. And there are other people 
that can speak to what the baby had. But I do not know 
that it did. 

Q. Do you know as you sit here today if this 






BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
362 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



child has a diagnosis of spina bifida? 

A. I -- I do not know. 

Q. Okay. Now, Mr. Mittelmark asked you a long 
line of questioning about when Heather McCants came into 
this hospital, St. Mary's, her baby's health continued 
to do well in the womb prior to the Cathflo incident; do 
you agree with that? 

A. To -- to -- Well, only to the d^r%fe**-i:hat a 
biophysical profile shows that the baby is stable. It 


doesn't -- doesn't take into account 



t the membranes 


vagina 


It doesn't take 



have been ruptured. It doesn' t4tcN|£/^.nto account that 
the mother had been carrying a bacteria infection in the 


ccount that the mother 


had a white count of 30, 000 before she was transferred. 
It doesn't take into account that this -- this mother's 
alpha-fetoprotein test, which not only looks for neural 
tube defects, but is also a marker for something wrong 
with th^baby. 

And, you know, from your presentation, I 
understand that the baby has a very small head and some 
other problems that it can be a marker for. So as I 
understand it this is -- this is a baby that, yes, the 
biophysical profiles were eight out of eight. They are 
not perfect for every single scenario: It doesn't talk 
about the amniotic fluid; it doesn't talk about 
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infection; it doesn't talk about positive AFP; it 
doesn't talk about prematurity and the immature brain, 
lungs and digestive system. So as — as a test within 
its limitations, it was fine. 

Q. So all of the biophysical profiles were 
normal. I think you counted 12 or 13? 


A. I don't recall the exact number, 


could 




they were 


recount them. 

Q. That's fine. Twelve or thitteei 
all normal? 

A. They were all eight o^tgof eight, correct. 

Q. Okay. Eight out yE^^gM is a perfect score, 
isn't it? 

A. For what it's lirrR.ted scope of evaluation, 

yes 

Q. Is there anything based upon the biophysical 
profile -- all the biophysical profiles prior to the 
Cathflo incident in this case that led you to conclude 
that you needed to deliver this baby early? 

A. No. 

Q. Did you conclude that this child needed to be 
delivered early because the mother had chorioamnionitis? 

A. No. 

Q. Did you conclude that this baby needed to be 
delivered early because there was a maternal infection? 
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A. No. 

Q. Did you conclude that this baby needed to be 
delivered early because the mother had a high heart 
rate? 


A. 

Yes. 


Q. 

Prior to the 

Cathflo -- 

A. 

Oh, no. I'm 

sorry. 

Q. 

-- incident. 

Yeah. 

A. 

I'm sorry. 


Q. 

Okay. So prior to the 


ithf lo 


C 


& 


incident, you 

never concluded that this mother,needed to have her baby 
delivered because she had a high heart rate, correct? 

A. Correct. 

Q. Did you conclude that the mother, 

Heather McCants, needed to have her baby delivered early 
prior to the Ca thflo incident because she had a positive 
alpha-fetop^te in? 

A. 

I think that Mr. Mittelmark did a very good 
jofc. of pointing out that approximately one hour prior to 
the Cathflo incident this child had a biophysical 
profile that was eight out of eight, correct? 

A. Yes. 

Q. And that was performed by Dr. Turn? 

A. It was ordered by — Probably I think the 
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1 

original order may have originated with Dr. -- 

2 

Dr. Stoessel. The performance of the test is by an 

3 

ultrasonographer. And it was inter -- it was then 

4 

interpreted by a radiologist, and the report was 

5 

generated. 

6 

Q. Okay. And that biophysical profile 

7 

approximately one hour prior to the Cathflo incident on 

8 

January 26, 2011 was normal, or eight out orlfesfght? 

& I 

9 

A. Correct. So that -- that criteria of a 

10 

potential trigger for delivery didAnot indicate delivery 

11 

had to happen. 

12 

Q. And that's my next question. Based upon your 

13 

experience as a board certified OB/GYN -- How many years 

14 

have you been practicing? 

15 

A. I've been in private practice since 1987. 

16 

Q. 1987. Since -- You've been in practice since 

17 

1987, how many babies or fetuses have you taken care of 

18 

where the mother had premature ruptured membranes? 

19 

J^Vndreds. 

20 

Hundreds. And what is your goal when a mother 

21 

has a premature ruptured membrane with regards to how 

22 

long you want to have the baby stay in the womb? 

23 

A. That's a complex answer. Let me start it this 

24 

way: Depending on how far along the pregnancy is, there 

25 

are certain goals that you have. You want to — You 
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1 

have to first take into consideration the status of the 

2 

mother. If the mother -- if the mother dies, the baby 

3 

dies. Okay? 

4 

So if the mother's life is at risk because 

5 

she's had cardiopulmonary arrest or she's had a cai4 

6 

accident and she's bleeding profusely, you have bp 

7 

deliver the baby if it's viable no matter wMi You 

8 

can't -- You know, you got to deliver, when got to 

9 

deliver in those -- in that type of an emergency. 

10 

Then you have those situations where the 

11 

mother has medical problems: Maybe she's a diabetic; 

12 

maybe she failed a sugar test; maybe she has high blood 

13 

pressure; maybe her heart runs fast; maybe she's big; 

14 

maybe she's obese; maybe she's morbidly obese; maybe she 

15 

has other medical problems. 

16 

You want to stabilize those as much as you can 

17 

so that the atmosphere where the baby's growing is -- is 

18 

stable. 

Y 

19 

Now as to the baby, the baby is another unit. 

20 

Yo4j know, is the bag of water broken or not broken. If 

21 

it's broken, you look for signs of infection. If the 

y 

22 

baby is early, premature, you want — you want to help 

23 

accelerate the development of the brain, the lungs and 

24 

the intestines for as long as you can. 

25 

Now, there is some medicines we can give while 



800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
367 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



the baby is still inside like steroids, dexamethasone or 
betamethasone to allow the baby to have a better chance 
of its lungs working. 

There's some medications that -- like 
antibiotics that if the baby might be exposed to an< 
infected environment that the antibiotics will J^fejLl the 
bacteria to the point where you can't see looking 

at a piece of the placenta. You're going tcNfeebp an eye 
on the mother again to make sure she doesiPstf have a 
fever or uterine tenderness. 

But you want to get t^e. "%&b>y as big as you can 
get it before it has to be 
by C-section. 

Q. Okay. 

MR PUYA: Ex^fTse me. 




a *“ vt 


ered either vaginally or 


interrupt 


stafeus 

vVi 


you. 




I don't mean to 

I've got a 1:30 hearing. Can we 
take a^ive minute, ten minute break? I've got a 
nference with the judge. 

R. SILVA: Oh, yeah. You can do it by phone? 
MR PUYA: Yeah. He's going to let me do it by 
phone -- 

MR. SILVA: Okay. Sure. 

MR PUYA: -- next door. 

MR. SILVA: So a five minute break? 

MR PUYA: Well, it's 1:26. So I think it's a 


O 
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ten minute case management conference so... 

THE VIDEOGRAPHER: Off the video record 1:26. 
(A recess was taken.) 

MR. SILVA: We have been instructed to 
continue without Mr. Puya. 

THE VIDEOGRAPHER: We're now back on eo 

record at 1:48. 

BY MR. SILVA: 

Q. Doctor, you're not an anesthesi'blbgist, are 


fied anesthesiologist? 



A. No 

Q. You're not a boarc 
A. No. 

Q. You're not board * ertified in neuroradiology? 
A. No. 

Q. How abou^rehabilitation medicine? 

A. N<j 

Q. Are you board certified as a geneticist? 

fo. 

Now, you mentioned earlier AFP. Besides a 
nsmral tube defect, what else can that indicate? 

A. It can indicate — It has been noted to be a 
marker of adverse perinatal outcomes. 

Q. What does that mean? 

A. Including preterm ruptured membranes. You 
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1 

know a test that if it comes out positive, you know, you 

2 

look for the things that it's the most sensitive and 

3 

specific to. For example, you do a level 2 ultrasound 

4 

to see if you can detect a large or a medium sized 

5 

neural tube defect. But it's not going to — You kfoow, 

6 

an ultrasound isn't going to catch a small neur^^fe^^e 

7 

defect. 

8 

But that pregnancy is a high-risk pregnancy if 

1 i 

9 

you have a positive alpha-fetoprotein test. It could 

10 

also be a marker for unusual chromosomal abnormalities 

/ v 

11 

and unusual morphological abnormalities of a real small 

12 

head or small neck and shoulders. 

13 

Q. What else? 

\ ' 

14 

A. Well, the list i^ exhaustive. I'm sure some 

15 

expert will be telling you the what else later. 

16 

Q. Have you ever done any type of research on 

17 

what an abnormal AFP result can result in? 

18 

A. Only to satisfy my own curiosity, not 

19 

related ---not in regards to this case. 

Q. In your practice what do you use AFP for? 

20 

21 

A. Well, we do it as a screen for neural tube 

22 

defects, premature labor and as a marker for high-risk 

23 

pregnancies. 

24 

Q. Okay. Did this mother have premature labor? 

25 

A. Yes. 



800.211.DEPO (3376) 
EsquireSolutions. com 




BERTO LOPEZ, M.D. Volume I 
SHELTON vs. LOPEZ 


October 17, 2013 
370 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


800.211.DEPO (3376) 
EsquireSolutions. com 



Q. She was in labor? 

A. She had contractions, yes. 

Q. Where? 

A. I believe in Indian River. 


That's one of the 


reasons they sent her. Her white count was 30,000. She 
was hydrated. I mean not -- Did she dilate an^^robpiess 
in labor, no. 

Q. What's the definition of labor? 

A. Progressive cervical dilation affireffacement. 




& 


tion , 

ft? 


o* 


y 


Q. Was this woman in labor whltft^ $?he arrived at 
St. Mary's Medical Center? 

A. No, she was not. 

Q. Okay. So as far a^you know, Ms. McCants was 
never in labor at St. Mary's Medical Center, correct? 

A. Correct. 

Q. And I think you've already told us you don't 
know if this child has ever had a diagnosis of a neural 



tube detect after birth, do you? 

'^\m< 


inciden 


Jo. 


Now, if this child didn't have the Cathflo 

lent that required the delivery at 27 weeks, ideally 

T 

how long would you have wanted this child to stay in the 
womb? 

A. I guess the general answer is as long as 
possible all other things being normal. 
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Q. Okay. But let's -- let's assume that she was 
continuing to be monitored in the hospital. Would you 
have allowed — allowed her baby to mature to 38 weeks 
of gestation, or would have taken him -- taken him by 
C-section prior to that? 

MR. MITTELMARK: Objection to the fo^ft 
THE WITNESS: In general because ^f-^he stress 
of the preterm ruptured membranes, the fetal lung 
maturity was accelerated, the standard- for a normal 


pregnancy would be you would .do 


repeat C-section 



at 39 weeks. 

And patients with preteSn ruptured membranes, 
we would actually coll ect fluid from the mother, if 
fluid was available ta be gotten then either by 
amniocentesis or by -- by collection, having her 
sit on a bedpap and letting amniotic fluid fall 
out. 

And,When maturity was recognized. So it could 
have been as early as 35 weeks, or it could be as 
u e as 39 weeks. 

MR. SILVA: 

Q. Okay. Would you -- In a patient who has 
premature ruptured membranes and has no other indication 
for an earlier C-section, is there any time that you 
would take a baby before 35 weeks? 
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A. Yes. Sometimes, you know, when they get 
four-and-a-half pounds. Sometimes if there are other 
maternal or fetal indications for involvement. 

Q. Okay. 


A. 


If it's not growing, you know, like gainMig 


weight by ultrasounds. If it’s not -- If other, 
of -- of well-being aren't met. 


Q. 


If Heather McCants had continued 


!i •* 

■Cr 


rkers 


remain 


4 


the he 


No. She would have remaripeti hospitalized till 
Okay. Even if her alpha-fetoprotein, AFI 

iS 



stable, would you have kept her in t he^h ospital or would 
you have sent her home? 

A. 

delivery, 

Q. 

increased? 

A. Okay. T|ie§f're two different things. AFI is 
amniotic fluid & to me. 

Q. That's what I meant, AFI. 

A. Alight. If the - If it appeared that the 
motha^ sealed and was no longer leaking and the amniotic 
fK^id was in the normal range, under certain 
circumstances patients could be released. 

The specific problem with where Ms. McCants 
lived and worked was that the nearest Level 3 hospital 
was St. Mary's, and it's quite a ways away. So, you 
know, you have to balance the risk and the benefits of 
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early premature discharge or the consequences of a 
delivery requiring transport of a premature baby. 

Q. Okay. 

A. So some discussion and some calculus has to be 
made in terms of what's best for the baby and the 
mother. 

Q. What kind of an AFI would you look for, for 
example, in Heather McCants before you woljxcWfcay, okay, 
I'm going to release her let's say t o„a family member's 
house in West Palm Beach? 

A. Well, in some places l^g^/was say more than 
ten consistently for a long period of time and no 
evidence of infection. 

Q. So your pi ^ln ®is patient prior to the 

£ ^fused changes with the mother and 




to a i 


Cathflo incident that v c 
the baby was to continue to monitor her in the hospital 
until the time that the baby could be safely delivered? 
A. Correct. Had clinical evidence of fetal lung 

J fcY, wc 


matu 



/eight of greater than four-and-a-half pounds, 


^sjjence of other indicators for delivering. 

Q. How would you determine this fetus's clinical 
lung maturity? 

A. By obtaining a sample of amniotic fluid either 
by amniocentesis, which is where we stick the needle 
into the intrauterine cavity and extract it or by 
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collection by having the mother sit on a bedpan and 
allow amniotic fluid to be collected and submitted for 
evaluation. 

Q. Okay. And when -- when you take that sample 
of amniotic fluid say from the bedpan, what kind oiKtest 
do you run on it to determine the fetal lung maturiiy? 

A. L/S and — L/S ratio and PG. Although at some 
point we rolled over into something called laminar body 
studies, which is a product -- a protein product that is 
in a sufficient quantity in babie^AwlpiS#' lungs are 
mature. 

Q. That's the laminar body studies? 

A. Correct. 

Q. And is thatrafroutme test that you can 
perform at the hospital at St. Mary's? 

A. Yes. I mean I can't speak to whether it's 




iriu si 


;nce l 


rf orm 
lab. 


actually performed at the hospital or sent out to a 
referenc 

light. But you can order it at the hospital? 
You can order it. Yes, it's something we do 

often. 

Q. Did you guys ever order a laminar body 
study — 

A. No. 

Q. -- prior to the Cathflo incident? 



U T I O N S 
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A. No. 

Q. Do you have any expert opinions as an 
anesthesiologist for the care rendered by Dr. Lane? 

A. No. 

Q. What would you have done differently as f%r as 
monitoring Heather McCants' baby if she continue^ in the 
hospital prior to the Cathflo incident that required her 


Object to 


you^u 


* 


o the 


2 




y understand what 


early delivery? 

MR. MITTELMARK: 

BY MR. SILVA: 

Q. You can answer. 

A. I'm not sure I cor 

you're asking. 

Q. Yeah. Well, you ^gree that the reason that 
this baby was delivered at 27 weeks is because she had a 
reaction to Cathflo, the mother and the baby had a 
reaction to that incident, to that event? 


)^that 


A. Do I agree with that? I think the mother had 
persistent maternal tachycardia in the 160s and 150s the 
ba^is of which was not clear. 

It happened acutely on the same day that she 
had a reaction to Cathflo in proximity to a reaction to 
Cathflo. 

The baby, on the other hand, had a 
deceleration that could be explained in many different 
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ways but appeared to be recovering so... 

Q. And is that the reason that you did the 
C-section? 

A. Yes. 


Q. 


Okay. Now, if the mother's heart rate wafe 125 


ould ; 


knowing that she had a history of tachycardia, woultf^you 
have performed a C-section based upon that information 


C 


alone? 

A. No. 

Q. I'm going to hand you Plaintiff's Exhibit 
Number 12, which is the Rapid Response Team Worksheet. 

Can you tell me wfrS^fche mother's heart rate 
was recorded at? 


A. 

125. 

Q. 

Okay. 


<v 

swing w 


what tl 


Knowing what you knew about 
Heather McCants and her history of tachycardia, would 
you have performed a C-section on her that day on 
January ^pil for a heart rate of 125? 

A 




o 


MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Form. 

MR PUYA: Join. 

THE WITNESS: Without an evaluation, no. 
Evaluation for fever, for infection, or would have 
had an internal medicine consult to take a look to 
see what the possible causes were. 
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"" 

t 4 SW, 


ction 


But, obviously, it deteriorated from 125 to 
the 150s to 160s, which is dramatic. It was 
already abnormal. Now its going to be, like I 
said, twice normal. 

BY MR. SILVA: 

Q. Well, didn't you order the -- the C-^^ti^'at 
the time of the Rapid Response Team call? 

A. I ordered preparation for a C-afecX7mer f yes 
Q. Okay. That's when you ordej^d the C-section, 
right? 

A. That's when I ordered^Hi|d|3reparation for 
C-section, correct. 


Q. Okay. And wha 
rate at that time? 


oeped 

at was H 


eather McCants' heart 


A. 

Q. 

A. 


Well, it depends. You're just pointing to -- 
Take a look at the documents. 

Yeah, I see that. But there was -- There were 


:eah, 


more meg^uref|phts. You know, what you're negating is 
whatever information Nurse Duckworth presented to me at 
th^ time of the phone call, which was after this. 

Q. There are more measurements. There's actually 
a strip there. Tell us what her heart rate was there. 

A. There's a strip here. Okay. 

Q. Tell us what the heart rate was on the strip. 

A. 116. 
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Q. 


Okay. It was actually lower than 125, wasn't 


it? 


A. When the strip was run, yes. 

Q. Okay. When was that strip run? 

A. I can't exactly read the time, but I'll 
open to -- If you could point to me a legible l.ime. 
Q. Yeah. Let me take a look. 


C 


O 


Rapid Response 


I don't see a time. 

A. Okay. 

Q. Is this strip attached the f 
Team Worksheet? 

A. Yes. 

Q. Okay. And what is the maternal heart rate on 
that strip? 

MS. WIDLANSKY: Form. 

116. 


7 V 


THE WITNESS: 

BY MR. SILV^ 

Q. Ok^y. Did you base your decision to perform a 
C-seo^ion on Heather McCants on January 26, 2011 based 
up^n the heart rate of 116 -- 

MS. WIDLANSKY: Form. 

THE WITNESS: No. 

BY MR. SILVA: 

Q. -- alone? 

A. I based it on an increase from 116 to 125 to 
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129 at 1519 to 150 and 160 sometime thereafter. 

Q. Well, by the time it was 150 and 160, you had 
already called a C-section, right? 

A. Yes. Preparation for C-section, correct. 

Q. Preparation for C-section means you called a 

A 




C-section, didn't you? 

A. Preparation for C-section is prep§<fl^%r for a 
cesarean section. 

Q. Okay. And you told the nur^i ,’^Hfd the nurses 
advised the rest of the operating /k staff to prepare 
the patient for C-section -- 

A. Correct. 

Q. -- correct? 

And you peri medTthat C-section? 

A. I did becai f she — her heart rate was even 
higher. 

Q. Right 

A. And that indicated to me a deteriorating 
maternal status. Like I said, if I didn't inter -- if I 
didn't intervene, would we be -- would we be here today 
talking about a totally different problem this time with 
Ms. McCants? 

Q. Well, you had to do what you did to intervene, 
didn't you? 

A. Yes, and I did. 
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Q. Okay. You did your job, right? 

A. Yes. 

Q. Now, I want you to show me where in the 
medical records the mother's heart rate is -- prior to 
her C-section where it is 160. Prior to the C-sectlon 


A. 

In the 

anesthesia 

record? 

Q. 

In the 

anesthesia 

record. 

A. 

Uh-huh 

• 


Q. 

Yes. 



A. 

That's 

prior to her C-sg,@£ion. 


& 


C 


spinal in, and the heart rate graph looks something that 
if she were a car, she'd be running twice normal rate. 

Q. Twice normal rate. What was her normal rate, 

120 ? 

MS. WIDLANSKY: Form. 

THE WITNESS: What day? 

BY MR. SILVA: 

Q. What was her normal heart rate? 

& 


.0 


'hat day? 

Q. How about on -- when she was admitted? 

A. Okay. I have a heart rate of 116, a heart 
rate of 112, a heart rate of 93, a heart rate of 90. 
I'm just going to give these to you. 

Let's make this an exhibit. 

Q. No, you don't get to mark exhibits. 
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A. Oh, I don't? Okay. Well, then here. Let me 
give it to you. 

Q. Unless you want to go to law school. 

A. No, sir. I just want you to get this 
information as quickly as possible. 

Q. Just tell me. 

*U. if. .. «»1 «*»• ~ 

of January at 1730 it's record as 116. 

January 




A 


Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 


116? 
Yeah. 
Okay. 
Sir -- 
240? 
Yeah. 


So 116 ti 






c 


January the 18th %t/s 90 and 93 

what is that? 


ing me that her heart rate was 


You're tellin 

twice her n orm al heart rate, and that's the reason that 
you didy&he C-section. 

Was her heart rate ever 240 anywhere in these 
medical records? Show me where her heart rate was 240. 
A. No. 

MS. WIDLANSKY: Form. 

BY MR. SILVA: 

Q. Can you show me that? 

A. No. I said twice normal, not twice her rate. 
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So you're confusing two things. 

Q. Well, what's -- what's her normal rate? 
(Mr. Puya entered the room.) 

THE WITNESS: Well, like I said, one day 
here — 

BY MR. SILVA: 

Q. We're not talking about some fant 
We're talking about Heather McCants. 

A. Right. 

MS. WIDLANSKY: Form. 

MR. BLOOM: Join 
BY MR. SILVA: 


V 




c 




A 


tient. 


Q. What's her normal heart rate? 



2o you want it to be? What 
ell you her pulse, and I will 


A. Well, what 
date do you want 
tell you. 

Q. Didn't you tell me it was 116 on her 


Jian't 

admission 

.0 “ 


w -- one of the readings? 

A. Yes, on one reading. 

Q. Okay. Did you discount that reading, or do 
you think it was falsely entered by the — by the 
nurses? 

MR. MITTELMARK: Object to the form. 
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+1 

Bits pej 

sely 


MS. WIDLANSKY: Form. 

MR PUYA: Form. 

THE WITNESS: I'm sorry. Could you repeat 
that question? 

BY MR. SILVA: 

Q. Did you discount the reading of 116 h@W:s per 
minute on admission, or did you think that was fair: 
entered by the nurses? 

MR. MITTELMARK: Object to the form. 

MS. WIDLANSKY: Join. 

MR PUYA: Join 
THE WITNESS: Ne: 

BY MR. SILVA: 

Q. Now, once you toJM me, just a few minutes ago, 
that one of the other reasons that you decided to do the 
C-section on Heather’ McCants is because she had a heart 
rate in the 160s in the operating room; is that what you 


toM 


4 


\ 

o the 


160s 

said? 

© 




md I'm going to point that to you if I may. 
I would like you to. 

A. Okay. Let me see Plaintiff's exhibits -- 
Q. Are you looking at — for the anesthesia 
record? 

A. Yeah. 

Q. Okay. Here it is. 
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Q. It's different. 

A. -- that all the pulses here are higher than or 
equal to 150. 

Q. And it's different from 160, isn't it? 

A. And it's different from what she had on the 

17th the through one hun -- through -- Wow, ev^fl^fter 
her surgery. 

Q. Are you looking at these check Inhere? 

A. No. I'm looking at the dot^u s the dots 

that are pulse. 

Q. You know that that is hd*^^lood pressure, 
right? 

MS. WIDLANSKY: 

THE WITNES, Yes^ Yeah. But do you see 

these dots? 

BY MR. SILVA: 

Q. D^yo i ~Know how to read an anesthesia record? 

A. Ye: 





W.7 No. 

Q. Okay. 

A. No. I'm an experienced OB/GYN that reads a 
lot of records. 

Q. Okay. And do you disagree that the pulse as 
noted on the vital sign portion there is 29? 
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A. No. And it's abnormal. 

Q. You agree with that, right? 

A. That's what it says. 

Q. Okay. And didn't you look at the pulse on 
admission and just tell me a little while ago that-^.t 
was 116? 

A. Yes. 

Q. Do you consider the difference between 116 and 
129 statistically different -- significant® 1 * 



A 


A. 


In a patient who had acute shortness of 


breath, and let me see what el: 


recorded on your -- 


on that note that we were talking about. 

not asl 
inly wcnil 
ike I : 


I mean you're 
you? I mean I certai 
then I would be -- 1 


sking me to ignore it, are 
ldn't ignore it, because 
said, we'd be here for a 

totally different problem. 

Q. I'm ask — I'm asking you do you a consider a 
pulse onAadmission of 116 and then a pulse of 129 in the 
operating room statistically significant? 

A. Yes. 

Q. This difference? 

Yes, because -- 
You do? 

Yes. Because not just on the pulse alone, 


Q. 

A. 

Q. 

A. 


because I'm not treating a pulse. I'm treating a human 
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atient 

i. 


being. 

And the pulse is one of many measures. And if 
you take the history of what this patient I was told had 
happened, and which you pointed out, on January 26th at 
1516 the rapid response note page two says the patient 
had shortness of breathe with chest pain. 

Now, you're not asking me to ignore tliai?, are 

w 

Are you looking at 
And -- Listen. 

Do you have -- 
And -- 

Are you askinc 

The answer is 


you 



IS. WI 

BY MR. S&LVA": ' 

What was my question? 

vW 


\w Go ahead and please read the question. 

MS. WIDLANSKY: Let's him finish. 

BY MR. SILVA: 

Q. You don't — you don't get to make a speech. 
You have to answer my questions. 

MS. WIDLANSKY: He is answering your question. 
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You're interrupting him. 

MR. SILVA: Repeat the question so he 
understands what he has to answer. 

(The question was read by the reporter.) 

MR. SILVA: Statistically significant. 

THE WITNESS: Different, yes. 

BY MR. SILVA: 

Q. Thank you. Now, you testified ea'fmefr the 

I 

reason that you decided to perform this C-section is 
because Heather McCants had an abnoriftally -- she was at 
a very high rate, twice her -- the double heart rate, 
and that's the reason you needed to perform the 
C-section. 

And do you recall just going over her heart 
rate on admission being 116, and in the operating room 
being 129; do you recall that? 

A. Ypp have mischaracterized what I stated. You 
can ask the ^purt reporter to repeat my answer. Her 
pulsj 

^ ' 

It is still a significant change from her own 



ou ha 

•• 9 cL “" • p ™ 


baseline. And if you take into consideration her 


clinical picture if we are to believe the rapid response 
where she had chest pain and shortness of breath and now 
has tachycardia more than her usual, a prudent physician 
would evaluate this patient for a pulmonary embolism. 
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Q. Do you know if the person who decided that she 
had tachycardia knew that she had a history of 
tachycardia prior to admission at St. Mary's? 


A. 

Q. 

A. 

Q. 

A. 

Q. 


Yes, that was me. 

That was you? 

Right. 

Okay. 

And it's recorded in my history^rfrlfeptiysical. 

4 I 

And you considered -- Did you consider the 


& 


rdia? 


baby to have tachycardia, fetal tach* 

A. When? 

Q. At any point in time prior to the delivery? 

A. Any time there is greater than 160, yes. 

Q. Okay. So you al^ thought that the baby had 
tachycardia? 

A. I didn't think that. I knew that. 

Q. Okay. Did the baby have a heart rate double 
what you^would expect in a baby? 

A. Now you're saying things and testimony that 
I Kfe never said. 

Q. No. I'm asking you. It's a question. 

A. Yeah. The question is I don't know what you 
mean by that. 

Q. Did -- 

A. Where did you -- where did you get the idea 
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that that was said? 

Q. Did you think -- I'm asking you do you think 
that the baby had a heart rate twice the normal heart 
rate when you said the baby had fetal tachycardia? 

Do you understand my question? 

No. Repeat it. 

MR. SILVA: Okay. Repeat it courc- 'repcr.rrer 


A, 




(The question was read by the reporter.) 


id yen 


THE WITNESS: No. 

BY MR. SILVA: 

Q. No what? 

A. No, I don't understand your question. A 
normal fetal heart rate can be as high as 160. 

Q. Okay. Can -- can a fetal heart rate ever be 

240? 

A. Yes. 

Q. Can it be 280? 


C 


4F 



v 

A. .A. YesT, 

6 * 


kay. Did this baby have an fetal heart rate 


No. 

Did this baby have a fetal heart rate of 280? 
No. 

THE VIDEOGRAPHER: We need to go off record to 
change tape real fast. 
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